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LIFE and ADVENTURES of SAWYER the LAWYER 


BEFORE ALR 
Briefed often with only conjectures, 
surmises, 


My days in the courtroom brought 
shocking surprises. 


AFTER ALR 


The surprises appear now in pleas- | 
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anter ways— 


Big checks, commendations, 
letters of praise. 


and © 











Sawyer isn’t really surprised by 
his better income or the trib- 
utes of his colleagues. He 
knows that in an annotation in 
American Law Reports, Anno- 
tated the research on a ques- 
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experts. 
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TO THE MEMBERSHIP: 


It was indeed a pleasure and honor to have been nominated by your 
Nominating Committee and elected by the members of the Bar to its 
highest office. To the best of my ability, I intend to keep the Bar active 
and alive for the use of all of its members. 

During the last several years, the services of the Bar to its members 
and to the public has increased tremendously. To maintain and increase 
still further these services, our office force has now been completely 
staffed. All members are urged to call upon your staff for the many 
services they can render. 

In the last issue of the Bar Journal, your then Presi- 
dent, Fred Blanche, called upon the Bar to assist in making 
Law Day U.S.A. a success. The local bar associations and 











their members responded wholeheartedly and did make this tag 
celebration in the State of Louisiana the best to date. Parti- > Lou 
cipation in civic activities such as Law Day U.S.A. by the in- a 


dividual members of the Bar does much for public relations, 
not only within the Bar, but with the public. Please con- 
tinue the good work as the occasions arise. 





The recent revision of our appellate jurisdiction goes into effect Rep 
July 1, 1960. Certain functions are planned to properly celebrate and 
advise the public, as well as the lawyers, of the advantages acquired by 
this revision. All lawyers are urged to participate in such functions. 

The members of the judiciary and the bar who worked so hard to T 
achieve this revision are to be commended and congratulated. It willf retiri 
reduce both the cost and delay of judicial proceedings to Louisiana liti-§ the a: 
gants, as compared to litigants in other jurisdictions. We are justlyg you 
proud of our judicial system and should do all within our power to seef since! 


that it remains among the best in the country. be br 
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PRESIDENT RICHARD B. SADLER, JR., (right) is warmly congratulated 





by Outgoing President Fred A. Blanche, Sr., as Sadler succeeds to the 


Louisiana State Bar Association’s highest office. 


Sadler won the LSBA 


presidency in a spirited election race earlier this year, was inducted May 
7 at the 19th annual meeting in Biloxi, Miss. 


Report and Address of the Past President 


By Fred A. Blanche, Sr. 


The Charter of the Louisiana State Bar Association imposes upon the 
retiring President the duty of rendering a report of his stewardship of 


the affairs of your Bar Association. 


The charter does not impose upon 


you the duty to listen or the obligation to approve; however, I 
sincerely hope that you will do both and, in appreciation, I shall try to 


be brief. 

Your Bar Association has been 
quite active in the last year, and 
one of the major accomplishments 
was the reactivation of the com- 
mittee on continuing legal educa- 
tion under the chairmanship of Al- 
vin Rubin. This committee of the 
Bar Association has come to the 
full realization of the responsibility 
of the Bar in the field of continu- 





ing legal education; and as a result 
thereof, Mr. Rubin has planned 
one-day institutes to be given in co- 
operation with the local bars in the 
larger population centers of the 
state. These institutes deal with 


such bread-and-butter subjects of 
interest to the lawyers as expropri- 
ation, trusts, 


office management 
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The first of 
these institutes was held in Baton 
Rouge at the mid-winter meeting 
of the Louisiana State Bar Associa- 
tion. Others are scheduled for New 


and accounting, ete. 


Orleans and other cities of the 


state. 


Heretofore the Louisiana State 
Bar Association has been relying 
entirely upon the law schools for 
activity in the field of continuing 
legal education; and I wish to ex- 
press to the law schools of the 
State of Louisiana, for and on be- 
half of the Louisiana State Bar 
Association, our gratitude for their 
contribution in this respect. This 
is the first time that your Bar As- 
sociation has undertaken to bring 
to the membership an educational 
program. We believe it is a start 
in the right direction, and with 
your cooperation its success is as- 
sured. These institutes, together 
with the institutes of the law 
schools, will give to the lawyer a 
well-rounded program in legal edu- 
cation. 


The Bar Association has like- 
wise assumed a small portion of its 
responsibility for law reform. Here- 
tofore the activity of the Bar As- 
sociation in the field of law re- 
form has been restricted primarily 
to opposition to proposed legisla- 
tion through the activities of the 
committee on legislation. The by- 
laws of this Association were 
amended so as to consolidate the 
activities of three committees of the 
Bar, namely, the Committee on 
Legislation, the Committee on Ju- 
risprudence and Law Reform, and 
the Committee on Uniform State 
Laws, into one committee consist- 
ing of 27 members, 9 of whom are 
to serve for a period of one year, 
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9 for a period of two years, and 9 
for a period of three years. You 
need only to examine the report of 
that committee, which will be con- 
sidered at a public hearing this 
evening, to realize the work, the 
effort, and the plan of accomplish: 
ment in its first four months of ac- 
tivity under the chairmanship of 
Eberhard Deutsch and the vice- 
chairmanship of Ben R. Miller. 
















I wish to take this opportunity 
to allay the thinking of some mem- 
bers of the Bar Association that 
this committee was created for the} 
purpose of or is endeavoring to in-| 
fringe upon the prerogative of the} 










Louisiana State Law Institute.| 
Nothing could be further from the! 
fact, and I wish to emphasize to| a 
the membership that this commit- Ne 
tee was created for one purpose) aW 
only—to provide the Louisiana’ W. 
State Bar Association with a ve-7 Be 
hicle through which it could and chi 
would assume some of the respon- | ™ 
sibility for law reform in the State | 
of Louisiana and to implement in 7 TI 
every way possible the programs | 
of law reform sponsored by the} agp 
Law Institute. na 
Every program of law reform ‘sii 
sponsored by the committee on law ous 
reform that pertains to a subject eee 
upon which the Law Institute has} ° “ 
assumed responsibility or intends | on 
to assume responsibility will be of 
submitted to the Law Institute for | rele 
its comment and evaluation. : “af 
The practical effect of the work ak 
of the Committee on Law Reform | 
will be that those matters consid-) _. Tr 
ered by it, after approval by the — lic 
House of Delegates, will go before) Y°U 
the Legislature with the full sup- don 
port and approval of the Bar Asso- § Sat 
ciation. § and 
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A SPECIAL CITATION OF MERIT was presented by the Louisiana State 


Bar Association at its annual meeting to the Hibernia National Bank in 


New Orleans. 


Wallace Davis, (right) president of Hibernia, accepted the 


award, presented “in recognition of its outstanding institutional advertis- 


ing in interpreting the role of the attorney.” 


Shown with Mr. Davis is 


W. Ford Reese, outgoing secretary-treasurer, and Bascom D. Talley, Jr., 
Bogalusa, chairman of the public relations committee. Talley was in 
charge of the awards program which also honored local bar associations 
and recipients of the LSBA’s Fourth Annual Press Awards. 


The Public Relations Committee, 
under the able direction of Bascom 
Talley, has come into its own, and 
you shortly will be seeing on the 
screen the result of their contribu- 
tion to the public relations pro- 
gram of the Bar Association. This 
committee, through the facilities 


' of WYES-TV, has produced for 
' release three 30-minute films cov- 


ering the following subjects: “The 
Law and Youth”, “Wills and Do- 
nations”, and “Contracts”. 


I cannot leave the subject of pub- 
lic relations without calling to 
your attention the great damage 
done to the public relations pro- 
grams of both the American Bar 
and the State Bars by the appear- 


ance of an article in the March is- 
sue of the Readers Digest entitled: 


“When the Lawyer Gets 
the Spoils”. 

The subject of this article was 
the contingent fee system. The ef- 
fect of this article was to discredit 
the legal profession because of 
abuse implied in the cases cited. 
The truth of the matter is that had 
the cases cited been properly in- 
vestigated, the author would have 
seen there was no basis for his 
article. However, the damage is 
done; the profession is the loser, 
and another incident is of record 
to be cited in attacks upon the 
integrity of the lawyer. 

The solution to the abuses that 
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do happen is not too difficult to 
suggest: provide for contingent 
fees in the fee bill of the Bar; make 
contingent fees subject to review 
by court; provide in a uniform tort 
claims statute for fees as is done 
in the workmen’s compensation 
statute. 


Your Special Committee on In- 
surance, under William E. Skye, 
has made available to the member- 
ship a professional liability insur- 
ance program, a group major medi- 
eal insurance program, and a dis- 
ability income program in which 
1,600 members of the Louisiana 
State Bar Association are partici- 
pating. These plans are under the 
supervision of your Bar Associa- 
tion, and all contain a reserve pro- 
gram. Through the efforts of this 
committee, these group policies 
have been made available; and 
certainly no bar association in any 
state can boast of a better insur- 
ance program at comparable rates. 
On behalf of the Louisiana State 
Bar Association, I express to Mr. 
Skye our appreciation. It is rec- 
ommended that this committee be 
made a permanent committee of 
the Bar Association. 


There is another special commit- 
tee of this Bar Association, the 
work of which is not generally 
known but to a few members of the 
Association. That is the special 
committee appointed for the pur- 
pose of making an investigation as 
to the advisability of a lawyers’ 
security fund. This committee has 
under consideration a plan which, 
if put into effect, would not only 
resolve the question of a clients’ 
security fund but would also re- 
solve the question of the finances 
necessary for the proper operation 
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ciation and its sections and under- 
takings. It would also put an end 


to the practice by some of the title 7 
companies of examining titles and © 
This committee has © 


closing loans. 
under consideration the formation 


of a lawyers’ title company, similar 7 

corporate | 
structure to that title company or- 7 
ganized by the lawyers in the State : 


in organization and 


of Florida. A certain percentage 
of the net profits of such a com- 
pany would be dedicated to the 
Louisiana State Bar Foundation, 
which profits could be used by the 
Foundation to pay for the projects 
of the Bar Association, as well as 
provide the finances for a clients’ 
security fund. Should this plan 
come into full maturity, the ques- 
tion of finances for the activities 


of the Bar Association will have © 
been solved, as well as preserving 7 


for the lawyer business he is now 


losing to some of the title com- 


panies, 
So much 


Bar Association! 


I cannot 
pass without some comment upon 
the House of Delegates. The char- 
ter and by-laws have been amended 


so that the duties and responsibili- 9 


ties of both the Board of Governors 


and the House of Delegates are & 
This 


now more clearly defined. 
has reduced to a minimum most of 


the misunderstanding that former- 7 


ly arose between members of those 
two bodies of the Bar Association. 


It is my opinion that the creation 
of the House of Delegates is the 
greatest contributing factor to the 
renewed interest and participation 
by the membership in the activities 


of the Louisiana State Bar Asso- § 
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of the Louisiana State Bar Asso- 
ciation. The creation of the House 
of Delegates has afforded 77 mem- 
bers of this Bar Association an op- 
portunity to participate in the de- 
liberations on questions of policy 
affecting the Bar Association. 
Heretofore the full responsibility 
for policy and administration was 
vested in the Board of Governors 
comprised of 9 members, only 8 of 
whom were accountable to the 
membership from their respective 
districts. The participation by 77 
members elected to the House of 
Delegates broadened the scope and 
interest of the membership in the 
Bar Association. In my opinion, it 
is a decided improvement to vest 
in one body the legislative or pol- 
icy-making authority and in the 
other the administrative authority, 
with the right of disapproval re- 
maining in the Board of Governors 
and final determination, if re- 
quired, remaining in the member- 
ship through secret ballot. Truly 
it can be said that any issue re- 
solved through this procedure rep- 
resents the determination of the 
Bar Association as a whole. 

I am not unmindful of the fact 
that the House of Delegates has 
been affected by “growing pains”, 
and it still has not reached full ma- 








turity. I am also mindful of the 
fact that in their desire to justify 
their creation, they have been quite 
aggressive, maybe a little too much 
so. I am also mindful of the fact 
that there are some members of the 
Bar Association who are of the 
opinion that the House of Delegates 
is an appendage which should be 
amputated. Fortunately, both of 
these groups are in the minority 
and, notwithstanding their differ- 
ences, the House of Delegates is 
reaching its full maturity and has 
attracted outstanding members of 
the Bar to its membership. You 
have only to refer to the present 
roster to verify that fact. 

There is another matter which 
does not fall within the scope of a 
report, to which I would like to 
call your attention. That is the 
grand and glorious opportunity 
that the legal profession has to re- 
gain the position of public honor 
and esteem it once enjoyed to the 
fullest. I do not mean to convey 
the impression that our profession 
is not an honored one or that it 
does not enjoy a place of public 
esteem and respect; I do mean to 
say that we do not enjoy it to the 
extent that formerly existed. I be- 
lieve this is because of the failure 
of the profession as a whole to as- 
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sume the place of leadership in 
those issues which vitally affect 
the policies of the government of 
this country and the welfare of its 
citizens. The lawyer, better than 
the member of any profession, is in 
the position to help mold public 
opinion to prevent the onslaught 
that is now being made to consti- 
tution government, both nationally 
and state-wide; and I believe that 
if the lawyers of America will as- 
sume their rightful place of leader- 
ship, we will soon have regained 
the place of honor and_ respect 
which is rightfully ours. 

I saw recently a picture on the 
cover of a publication, the name of 
which I do not recall and it is not 
important. The picture depicted a 
small boy standing by a table on 
which there were displayed a 
Bible, a door key, a pencil, and a 
ballot. The inscription, as well as 
I can recall, read: 

“Will you leave these sym- 
bols as a heritage?” 

Needless to say, that picture at- 
tracted my attention as it would 
yours, for that picture said more 
than can be expressed in ten thou- 
sand words or more. 


First, the Bible: A symbol of 
the right to worship; a reminder 
that (First Amendment to the 
Constitution) : 

“Congress shall make no law 
respecting an establishment of 
religion, or prohibiting the 
free exercise thereof .. .” 
Second, the door key: A symbol 

of your right to be secure in your 
home; a reminder that (Fourth 
Amendment to the Constitution) : 

“The right of the people to 
be secure in their persons, 
houses, papers and_ effects 





against unreasonable searches 

and seizures, shall not be 

violated .. .” 

Third, the pencil: A symbol of 
the right of free expression; a re- 
minder that (First Amendment) : 

“Congress shall make no law 
. abridging the freedom of 
speech or of the press... .” 


Fourth, the ballot: A symbol of 
the right to vote for those of your 
preference; your guarantee against 
the tyranny of men and of govern- 
ments; a reminder that (First 
Amendment) so long as the ballot 
is free and you exercise its privi- 
lege for the preservation of those 
things represented by these sym- 
bols, you shall enjoy freedom, and 
not one second longer. 

These are the issues to which I 
refer; these are the issues for 
which the leadership of the legal 
profession is needed; these are the 
issues which we have not protected 
as vigilantly as a profession as we 
should have; and these are the is- 
sues which, because of our lack of 
aggressiveness, have had an effect 
upon the position of respect and 
esteem that the legal profession 
rightfully claims. 

I need not remind you that there 
are influences at work today in 
America which are not working a 
“full” 8-hour day but which are 
working a 24-hour day to destroy 
these symbols and that for which 
they stand. 


There are nations on the face of 
this earth which proclaim to the 
world that “there is no God”, and 
their impact is being felt in Amer- 
ica. 

There are many within our own 
borders and within our own gov- 
ernment, and some who sit as 
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AMERICAN BAR ASSOCIATION President John D. Randall of Cedar 
Rapids, Iowa, (center) was flanked by Cuthbert S. Baldwin, New Or- 
leans, (left) and retiring President Fred A. Blanche, Sr., Baton Rouge, at 


the LSBA Luncheon in Biloxi. 


Shortly after this picture was taken, 


Blanche introduced The Honorable Mr. Randall, who delivered a high- 


light address. 


judges of our courts and many 
among our profession who trespass 
upon the plain and unambiguous 
meaning of the express language 
of the Fourth Amendment to the 
Constitution, that “the right of the 
people to be secure in their persons, 
houses, papers, and effects shall 
not be violated”; and I tell you 
that their influence is having an 
impact upon these rights that have 
been so secured by the framers of 
the Constitution. 


I need not recite to you the 
many vociferous as well as legal 
assaults that have been made and 
are being made upon the freedom 
of speech and our right to vote, 
which guarantees are prerequisites 
to preserving the dignity of man. 
Suffice it to say that the construc- 
tion placed upon these constitu- 
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tional guarantees by these groups 
would be unrecognizable by the 
framers of the constitution. 

I say to you that whenever the 
legal profession becomes suffici- 
ently aroused to stand up and be 


counted, not hesitatingly, not va- © 


cillatingly, but with a firm convie- 


tion, then and only then will they | 
recoup that which they have lost | 


through sins of omission, self-in- 
terest and hope of monetary ad- 
vantages. If you are to be hon- 
ored, you must serve. If you are 
to be respected, you must make 
your contribution to those prin- 
ciples whick earn you respect. 


It has been a privilege to serve 


as your President for the past year, | 


and I express to you my deep ap- 
preciation and gratitude for af- 
fording me this opportunity. 





Lik CRE TEAMS GN 


Shea 


iapeeniuinge: 





RSPR RG GND NIE cee AEE 





tior 
an 
by 


inv: 










to 1 
una 
citi 
ale 
see] 
pet 
ten: 
the 
the 
to 
cow 
nize 
tin 
full 
ers, 
law 
hav 
tain 
of 
reat 
and 
ana 
mer 
Y 
tion 
trat 
law 
day 
dem 
he § 


ing 








The Lawyer: Artisan of Society 


By John D. Randall 


(An address by the President of The American Bar Association to 
the Louisiana State Bar Association at its annual meeting in Biloxi, 


Miss.) 


It is a double pleasure to address the Louisiana State Bar Associa- 
tion. First, it is always pleasant to greet old friends, and, second, it is 
an honor to address a group of lawyers which has distinguished itself 


by its activities for the good of the profession. 


invitation. 


I thank you for your 


The Louisiana State Bar Association has a notable record of service 


to the people of this state. 
unauthorized practice of law. The 
citizens of this State have been 
alerted to the dangers inherent in 
seeking advice from those incom- 
petent to give it. Through an in- 
tensive survey of the economies of 
the profession, you have pointed 
the way for the Louisiana lawyer 
to improve his standing in the 
community. You have also recog- 
nized that legal education is a con- 
tinuing task which requires the 
full cooperation of the practition- 
ers, the organized Bar, and the 
law faculties. To that end you 
have sponsored seminars to main- 
tain and improve the proficiency 
of your members. You have 
reached out beyond the profession 
and urged the citizens of Louisi- 
ana to learn about their govern- 
ment and how it operates. 


Your work in citizenship eduea- 
tion is significant; it well illus- 
trates the larger function of the 
lawyer in modern democracy. To- 
day’s lawyer is the technician of 
democracy. He is its mechanic, as 
he suggests new methods for mak- 
ing democracy smoother running 


You have worked diligently to eliminate the 





and more efficient. He is also de- 
mocracy’s engineer as he devises 
new laws to solve the problems of 
the hydrogen and space age which 
are now being thrust upon us. I 
should like to center my comments 
today on this new role of the 
American lawyer. 


How do the lawyers of America 
fulfill their role? By advising, 
counseling, advocating and judg- 
ing. They are scattered through- 
out almost all fields of activity in 
America. They are in business, 
they are in public servivee, they 
are in education, in law enforce- 
ment, and of course in private 
practice. Let us consider for a 
moment how well they do their 
job. Certainly the best judge of 
this is the public, and one of the 
ways where this approval is ex- 
pressed most clearly in our de- 
mocracy is through the electoral 
system. 


It is not surprising to know that 
a large number of our legislators 
are lawyers. Turning back to the 
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constitutional convention, we find 
that of the 56 statesmen who 
framed our Constitution, 32 were 
lawyers. Mrs. C. 8. Hyneman in 
a study published in the Political 
Science Quarterly stated that dur- 
ing the period of 1925-1935, 28% 
of the 12,689 legislators serving in 
13 lower chambers and 12 senates 
were lawyers. A later study 
showed that in 1949, 22% of the 
members of the 48 state legisla- 
tures were lawyers. These per- 
centages become all the more im- 
pressive when one recalls that the 
percentage of lawyers in the adult 
population of the United States is 
less than 14 of one per cent. I 
believe the most obvious conclu- 
sion to be drawn from these fig- 
ures is that voters have confidence 
in the legal profession and have 
registered their approval of the 


work done by the lawver as a leg- 
islator. 


Looking at the picture more 
closely, let us consider the ques- 
tion of sponsorship of bills. An 
interesting study of the role of the 
lawyer in the legislatures of Mis- 
souri and Illinois appeared in the 
Journal of Politics last year. Its 
author, Professor David R. Derge 
of Indiana University, reported 
that in the 1955 Missouri House, 
lawyers held 19% of the seats but 
sponsored 32% of the bills consid- 
ered by the chamber. Except for 
the 1957 Missouri House Session, 
at least two-fifths of all bills were 
lawyer-sponsored. Lawyers more 
consistently than non-lawyers were 
found to be the sponsors of sev- 
eral bills in one session. The ratio 
between the average number of 
bills sponsored by lawyers and 
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those sponsored by non-lawyers 


ran from 9 to 2 in Missouri to 10 
to 7 in Illinois. 

The lawyer-legislator not only 
sponsors many bills but they usu- 
ally are quite important ones. In 
the national legislature, where in- 


cidentally 55% of the members of | 


the House of Representatives and 
62% of the Senators currently 
serving are attorneys, the Sher- 
man Anti-Trust Act, the Clayton 
Anti-Trust Act, the Taft-Hartley 
Act, the Wagner Act, the Norris- 
LaGuardia Act and the Tennessee 
Valley Authority Act were all 
sponsored by the lawyers. Now 
we may have diverse opinions 
about these laws but everyone 
must admit that they are extreme- 
ly important and have shaped the 
course of development of our na- 
tion. 

We of the legal profession can 
and should be proud of the con- 
tribution made by our fellow law- 
ers to the legal fabric and institu- 
tions of our nation. 


In the field of foreign relations, 
the value of the lawyer’s labors 
has long been recognized. This 
was especially true in the field of 
western hemispheric unity. I 
need not recount to you the de- 
tails of the activity of Mr. Elihu 
Root, a former President of the 
American Bar Association and 
Secretary of State. Mr. James G. 
Blaine, who, in the 19th Century, 
presided over the first Pan-Amer- 
ican Congress, was also a lawyer. 
I do not have to recall to you the 
immense contribution of Cordell 
Hull, a lawyer from Tennessee 
who became a distinguished 
United States Senator, and who, 
during his long period as Secre- 
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> “good neighbor” policy. 





inaugurated the 
These 
were men with vision, the men 
who had caught a glimpse of the 
future. They were the architects 
of the grand policies which have 
carried us closer and closer to that 
sort of harmony which we hope to 
see prevail in our hemisphere, and 
throughout the world. 


tary of State, 


In his desire to contribute to his 
nation, the lawyer has not forgot- 
ten that he is also the legal house- 
keeper of the community. He is 
interested in revising the outdated 
statutes and enacting laws to pro- 
tect the new rights which are rec- 
ognized in a changing world. He 
works to extend and improve the 
body of the laws, but he also pre- 
vents the erosion of existing rights 














by defending unpopular causes. 
Often these causes would be de- 
cided by the mob in a different 
fashion. The lawyer, as the cus- 
todian of the integrity of social 
institutions, cannot permit this and 
resists. He defends the unpopular 
cause knowing that the institution 
will be altered forever if he fails 
to do so. 


Lawyers have been interested 
both individually and as a group 
in improving the administration of 
justice in their respective commu- 
nities, and states, and in the na- 
tion. Sometimes this activity has 
been in the field of governmental 
reform. Certainly the long fight 
for civil service reform carried out 
by Morfield Story, a former Pres- 
ident of the American Bar Associ- 
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ation, should be ineluded in this 
category. Often this concern for 
the public good finds its expres- 
sion in the work for law reform. 
I am thinking now of such people 
as David Dudley Field, who, in 
the 19th Century, waged an almost 
single-handed battle for the codi- 
fication of the laws. These men 
were aware of the responsibility 
imposed on them by their heritage 
and training. It cannot be said 
of them they fell short. 


Likewise today it is our obliga- 
tion to spark the drive for law 
reform and improvement in the 
administration of justice. The pro- 
fession, acting through the bar as- 
sociations, is actively engaged in 
reform work. The American Bar 
Association, for example, has rec- 
ognized this duty and has ad- 
vanced a legislative program dedi- 
eated to the good of the nation. 
One of the key proposals of the 
American Bar Association is the 
Omnibus Judgeship Bill which 
would implement the recommenda- 
tions of the Judicial Conference 
and create forty-three new Fed- 
eral Judgeships. Four of these 
new judgeships will be in Louisi- 
ana. I need not stress the impor- 
tance of this legislation before a 
group of lawyers, for we know 
well the cost of neglect of our ju- 
dicial system. We pay the price 
in increased delay and hardship 
for the litigants. 


In advocating the Omnibus 
Judgeship Bill, we are being true 
to our heritage as lawyers. The 
same reasoning has motivated our 
organization in its efforts to se- 
eure much needed reforms in the 
federal legislation governing ad- 
ministrative practices. Last year 
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I had the opportunity of testify- 
ing, along with other colleagues 
from the American Bar Associa- 
tion, before the Senate Judiciary 
Sub-Committee in support of these 
reforms. We testified in favor of 
legislation which would curb im- 
proper communications and the 
influencing of adversary proceed- 
ings before Federal agencies. We 
also supported legislation which 
would create an independent of- 
fice of Federal Administrative 
Practice. This is part of the ABA’s 
legislative program to bring about 
needed improvements in the prac- 
tice and procedure of Federal 
agencies. This program calls for 


an increased status and independ- 
ence of the hearing officials, im- 
proved legal services within gov- 
ernment, proper qualifications and 
standards of conduct for anyone 
who represents others before agen- 


cies, a comprehensive code of Fed- 
eral adminisrative procedure, and 
the creation of courts of special 
jurisdiction. It is this considera- 
tion also which has motivated the 
American Bar Association Section 
on Judicial Administration in its 
activities. To that end also the 
American Bar Foundation current- 
ly is studying the question of 
court congestion. The results of 
the study appear in the monthly 
publication “Court Congestion” a 
newsletter published by the Amer- 
ican Bar Foundation. 


I have endeavored to describe 
the American lawyer at work in 
society. It has been impossible to 
describe his contribution in all the 
fields of his activities but I believe 
that enough has been said to in- 
dicate the vital role he fills in a 
democracy such as ours. Some of 
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DIGNITARIES AT THE LSBA’s annual Luncheon, addressed by The 
Honorable John D. Randall, Cedar Rapids, Ia., (at mike) included (from 


a 


se 


left) John H. Tucker, Jr., Shreveport; Cuthbert S. Baldwin, New Orleans; 
Randall; Fred A. Blanche, Sr., Baton Rouge, retiring LSBA president, and 
Richard B. Sadler, Jr., Alexandria, new LSBA president. Below is pic- 
tured (from left) Mrs. Sadler, Mrs. Blanche and Mrs. Randall. 


the activities I have described are 
of the past. Civil service reform 
has been adopted and the struggle 
for western hemispheric unity so 
ably directed by Blaine, Root, and 
Hull, is being carried on by other 


5 men of high caliber. 


What of the future? What will 
be the lawyer’s role in the society 


) of tomorrow? I believe that that 
} role will be conditioned by three 
=» phenomena. First, the growing 
professional consciousness of the 
» American Bar, second, the increas- 


ing eoneern for the rights of oth- 


| ers, and third, the growing com- 


plexity of modern institutions. Let 
ls examine these three phenomena. 


By growing professional consci- 
ousness, I mean that there is an in- 
creased awareness among the law- 
yers of America that the problems 
facing them today require coopera- 
tion with their fellow members of 
the Bar. One of the most obvious 
manifestations of this awareness is 
the spectacular growth of the 
American Bar Association which 
now numbers over 95,000 members. 
This growing professional aware- 
ness has caused us to recognize 
that we need facilities for objec- 
tive research in law. The Amer- 
ican Bar Foundation was created 
with the same end in view, to pro- 
vide facilities for objective re- 


» 


19 









































@»> 








search in law so that the practi- 
tioner would be better equipped to 
handle the problems of his clients 
and so that the community at 
large would benefit from this im- 
provement in law and in the ad- 
ministration of justice. 

The second phenomena of which 
I spoke, that is, the increased con- 
cern for the rights of others, will 
of course result in an expansion of 
the lawyer’s activities. As has 
been said quite often, we as citi- 
zens enjoy only those rights which 
the courts—and lawyers—protect. 
Now, obviously, if new rights are 
recognized or more precisely de- 
fined, lawyers will have to protect 
them. 

A current project of the Amer- 
ican Bar Foundation reflects this 





trend. I am speaking of the Proj- 
ect on the Rights of the Mentally 
Ill. Under Roman law the pri- 


mary concern was for the protec- | 


tion of the inheritance of the heirs 
of the mentally ill. 
terested in protecting the property 
of the mentally disturbed individ- 
ual so that his heirs would not suf- 
fer a loss because of his incompe- 
tency. There was little concern 
for the patient’s civil rights. In 
the 20th Century, the American 
Bar Association is concerned with 
the civil rights of the individual 
who might be committed to a men- 
tal hospital. Of course, the com- 
munity has the right to protect it- 
self against the mentally ill pati- 
ent who is dangerous. But we law- 
yers know that the patient has 
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certain rights and we are pledged 
to make certain that they are re- 
spected. As so often is the case 
in the practice of law these con- 
flicting rights must be harmonized. 
Therefore it is only natural that 
the rights of the mentally ill 
should serve as a subject of a re- 
search project undertaken by the 
Foundation. Currently, the Bar 
Foundation is in the process of 
collecting the statutory provisions 
concerning such questions as com- 
mitment procedures, petitions for 
release and the status of the men- 
tally ill accused of crimes. This 
information will then be arranged 
and grouped according to the pro- 
visions of laws now in foree so 
that the American Bar will have 
a profile of the laws on the rights 
of the mentally ill in the United 
States. It will then be available 
to all groups interested in improv- 
ing our laws on this matter. 


The third phenomena, that of 
the increased complexity of con- 
temporary institutions, is best il- 
lustrated by the spectacular 
growth of the modern corporation. 
It is now the chief organizer of 
our system of production and dis- 
tribution. With the growth of 
economic democracy, shareholders 
are to be found scattered through- 
out our nation and through almost 
every stratum of our society. It 
is a far ery from the corporation 
of the 19th Century. This chang- 
ing feature of the corporation has 
necessitated a revision of our cor- 
poration laws. <A _ project with 
that purpose in view was un- 
dertaken by the Committee on Cor- 
porate Laws of the Section of Cor- 
poration, Banking and _ Business 
Laws of the American Bar Associ- 


ation. The fruit of its labors was 
the Model Business Corporation 
Act and Model Non-Profit Corpo- 
ration Act. These model acts are 
now in the process of being an- 
notated by the American Bar 
Foundation. The annotations will 
reflect the development and pres- 
ent state of the statutory corpora- 
tion laws of the United States. 
This project is nearing completion 
and will be published this sum- 
mer. 


The role of the lawyer in the 
society of tomorrow will be con- 
ditioned by these three phenome- 
na. But there is another factor 
which must be considered and that 
is the quality of the young law- 
yers coming into the profession. 


This problem was stated quite 
plainly by Mr. Ross L. Malone, 
past president of the American 
Bar Association, in a speech he de- 
livered last year. He said “Law is 
in danger of losing its best share 
of qualified students of this and 
succeeding generations.” He went 
on to cite a poll of high school 
graduates who won National Merit 
scholarships to colleges. This sur- 
vey revealed that a full 50% of 
these top graduates intended to go 
into the sciences or engineering, 
9% intended to go into medicine, 
and only 3% intended to practice 
law. Now, of course there are 
many reasons for this situation but 
I submit that one of the most im- 
portant is that we live in an age 
where the practice of law is no 
longer thought of as an adventure. 
The heart of youth is drawn to 
the exploration of space or the 
fight against disease or the pro- 
duction of those wonderful devices 
that make life easier for us all. 
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AWARDS OF MERIT were presented to the Alexandria Bar Association 
in the Large Bar classification and to the Lafayette Bar Association in 
the Small Bar classification at the 19th annual meeting in Biloxi. Ac- 
cepting the awards for their Bar Associations were Cameron Murchison, 


Alexandria, (left) and Joseph Onebane of Lafayette. 


Honorable mention 


was earned by the Southwest Louisiana Bar Association, Lake Charles. 


Somehow the idea is about that 
the frontiers of the law are closed, 
that problems arise which are an- 
swered by lawyers after consulting 
a few books which contain all the 
answers. As you gentlemen know 
so well, nothing is further from 
the truth. Our ideals of the law 
are continually changing, they are 
examined, evaluated and altered as 
our society evolves. The rule of 
law is being extended to other 
fields where the rule of force has 
often prevailed in the past. There- 
fore, in a very real sense, the law- 
yers are the pioneers in society, 
continuing to push back the fron- 
tiers in men’s minds. 
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The American Bar Foundation 
here serves as a symbol to the & 
youth of America that law in a | 
free world is never dead or statie 
and that if it is to grow, it needs 
the devotion of the best minds of 
the country. 

It is true that we are not ex- 
ploring the other side of the moon, 
we are exploring the face of jus- 
tice. We do not measure the im- § 
pact of our missiles in megatons, | 
but we measure the impact of the 
idea of law by the number of po- § 
tential disputes resolved through | 
peaceful means. 

And in the last analysis, is not 
that the true role of the lawyer in 
society ? 





The Chief Justice Praises Judicial Council 


(These remarks by CHIEF JUSTICE JOHN B. FOURNET of the 
Supreme Court of Louisiana were read at the Annual Meeting of the 
Louisiana State Bar Association, Biloxi, Mississippi, May 5, 1960, by 
W. Ford Reese, former LSBA secretary-treasurer, in the Chief Justice’s 


absence.) 


It has now been more than twenty-five years since I took the oath 
of office as a justice of the Louisiana Supreme Court on January 2, 


1935. 


While this occasion would be an appropriate time to look back 


and take further stock of developments during the last 25 years, it is 


also an equally appropriate time to look to the future. 


At the meeting 


of the Bar Association last year I reported to you on the completion of 


my first ten years as Chief Jus- 
tice and Administrative Officer of 
the Louisiana Supreme Court. Ac- 
cordingly, my report today will 
concern itself with developments 
during the preceding year, and 
some indication of what lies ahead 
for the Judicial Council. 

While much progress has been 
made during the last year, it has, 
of necessity, been of a less spec- 
tacular nature. As is well known, 
the Constitutional plan for the re- 
vision of appellate jurisdiction was 
overwhelmingly ratified by the 
people in November of 1958. Since 
that time a great portion of the 
energy of the Judicial Council and 
its various committees has been de- 
voted to the exacting task of pre- 
paring the necessary implementing 
legislation and, in general, coor- 
dinating other detailed matters in- 
cident to the transition that will 
take place on July 1, 1960. When 
the Courts of Appeal assume their 
expanded jurisdiction, all four cir- 
cuits will operate under a new set 
of uniform rules. These rules were 
drafted by the four presiding 
judges with the cooperation of the 
Council, the clerks of court and 
members of the Bar. Similarly, 
the rules of the Supreme Court 





will be revised in consonance with 
its new jurisdiction. 

The physical needs of the new 
courts have also presented many 
problems. Committees of the Coun- 
cil have worked with the judges 
of the Courts of Appeal in efforts 
to secure adequate supporting 


staffs, libraries and facilities. Now 
that the Courts of Appeal will 
have fixed domiciles, it is more im- 
perative than ever that they be 
provided with adequate offices 


and court rooms. At this time, 
some remodeling and expansion is 
taking place in the quarters of the 
First and Second Circuits, and a 
new wing, which is nearing com- 
pletion, is being added to the Cal- 
casieu Parish Court House for the 
Third Circuit. Quarters were com- 
pleted for the Fourth Circuit last 
year. 

This new home for the Third 
Cireuit will be dedicated in Lake 
Charles on July 1, 1960, at cere- 
monies which will also inaugurate 
the Constitutional plan for the re- 
vision of appellate jurisdiction. A 
special committee from the Bench 
and Bar has been named by the 
Supreme Court to coordinate plans 
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and arrangements for the occasion. 
At that time, all new judges of the 
Courts of Appeal will be adminis- 
tered their oaths of office and the 
newly created Third Circuit will 
be established. It is felt that in 
this manner the people will be pro- 
vided with some tangible evidence 
of the establishment of this court 
and the inauguration of the revi- 
sion of appellate jurisdiction, with 
its resulting contribution to the 
improvement of the administration 
of justice. 


As a result of this revision it is 
expected that in the very near fu- 
ture delay will no longer be ex- 
perienced in any of our appellate 
courts. With the transfer of the 
major part of our appellate juris- 
diction to the Courts of Appeal, 
the delay of 12 to 18 months that 
has heretofore been experienced 
in the Supreme Court will become 
a thing of the past. As you know, 
except in rare cases, delay in the 
trial courts is non-existent, all at- 
torneys being ready and willing to 
try the case. In a recent publica- 
tion of The American Academy of 
Political and Social Science enti- 
tled “Lagging Justice” a compari- 
son was made of the number of 
months of delay experienced in 
state trial courts of general juris- 
diction. It goes without saying 
that I was pleased and rightfully 
proud that Louisiana trial courts 
were reported as having less de- 
lay than any other state in the 
Union. While civil filings in the 
District Courts have inereased by 
almost 20% in the last two years, 
these courts have remained cur- 
rent with their work. The trans- 
fer of judges to districts other 
than their own continues to play 
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a vital part in eliminating prob- 
lems of temporary congestion. 


Thus it can be seen that the Ju- 


dicial Council has again demon- @ 


strated in the appellate revision | 
program its ability and potential | 
in the field of improving the ju- 
diciary and helping it keep pace 
with the rapid growth of Louisi- § 
ana. Its organization is unique in | 
that it is composed of representa- 
tives of the Bench, the Bar and } 
the Legislature. ; 
tablishing the Council, the Su- & 
preme Court charged it with, § 
among other things, the duty of F 


making continuous studies of the © 


organization of the Courts to the | 
end that procedure may be simpli- | 
fied, business expedited and jus- 
tice better administered. Pursuant § 
to this mandate, at its March meet- 
ing, the Judicial Council estab- F 
lished a permanent committee on | 
the Revision of the Judiciary Ar- 


ticle of the Constitution. This com- & 
mittee has already begun study of | 
such matters as appeals in mis- § 


demeanor cases, minimum appel- | 
late jurisdiction and local appeals, | 
traffie court and family and juve- | 
nile court problems. | 


Work has already been com- 
pleted on a proposed revision of 
the Constitutional provisions gov- 
erning judicial retirement. This 
proposal, which was unanimously 
approved by the Judicial Council, 
represents several years of work 
and study in this field, and is the 
product of the combined efforts of 
the special committee of the Bar 
Association under the leadership 
of the late Monte Lemann, and the 
Council’s committee. This is but 
one example of the manner in 
which the Bar and the Judicial 
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Council have cooperated in the 
common effort to improve the ad- 
ministration of justice. Without 
the complete cooperation and sup- 
port of the Bar, no lasting prog- 
ress could be made. 

There is one other matter in 
which the Bar has indicated some 


interest about which I should like ~*~ 


to report to you. As you will re- 
call, the Supreme Court in Decem- 
ber of 1958 appointed a committee 
to study the matter of proposed 
Canons of Judicial Ethics and 
make recommendations for the 
guidance of the court in the for- 
mulation of such canons. In the 
summer of 1959 a report was filed 
by the committee together with a 
draft of the recommended Canons. 
At the request of a number of 
judges from throughout the State, 
this proposal was included on the 
agenda of the annual joint meet- 
ing of the Louisiana District 
Judges and the Judicial Council in 
October of 1959. At that meeting, 
after full discussion of the pro- 
posals, the District Judges unani- 
mously requested that they be 
given additional time in which to 
study the suggested canons and 
prepare a report to the Supreme 
Court covering any changes they 
might recommend. It is my under- 
standing that a committee of the 
District Judges has prepared their 
report, which is now being studied 
by the members of that Associa- 
tion. As soon as this report is re- 
ceived, the Court will then be in 
a position to take definitive action 
with respect to the adoption of 
Canons of Judicial Ethies. 


In all probability these Canons 
will not only serve as a guide for 
the judges of Louisiana but will 


also govern the action of those in- 
volved in judicial campaigns and 
the conduct of attorneys with re- 
spect to the judiciary. 

These are some of the highlights 
of developments which have taken 
place in the courts during the last 
vear. There have been other ac- 
complishments, some perhaps of 
less significance, which have taken 
place during the past year. How- 
ever, from this discussion, you can 
see the increasing problems with 
which the courts and the Judicial 
Council are faced. The complexi- 
ties of our modern society require 
more than ever a constant vigi- 
lance in the administration of our 
judiciary. If Louisiana is to re- 


tain the enviable position she pres- 
ently occupies, the continued and 
sustained efforts of all of those in- 
terested in the efficient and ex- 
peditious handling of the courts’ 


business is required. Much re- 
mains to be done, and if we are 
to succeed we will need the same 
generous cooperation of the mem- 
bers of the Bar which we have 
heretofore enjoyed. 


ray 


IN THE LEGISLATURE 

The LSBA has three of its mem- 
bers powerfully placed in the legis- 
lature under Governor Jimmie H. 
Davis . . . Representative Thomas 
Jewell of Pointe Coupee parish is 
speaker of the House, Senator Rob- 
ert A. Ainsworth, Jr., of New Or- 
leans is president pro-tem of the 
Senate, and C. W. ‘‘Bill’’ Roberts 
of Baton Rouge is secretary of the 
Senate . . . All three are members 
of the LSBA’s Committee on Law 
Reform .. . Baton Rouge attorney 
W. Clegg Cole was re-elected clerk 
of the House. 
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Buy and Sell Agreements In Louisiana 


Leon 8. Cahn 


(An address presented by New Orleans attorney Cahn at the an- 
nual meeting in Biloxi of the Section on Trust Estates, Probate and 


Immovable Property Law. The full title: 
and Survivor-Purchase Arrangements for Partnerships 


porations.”) 


“Buy and Sell Agreements 
and Cor- 


In today’s economy the importance of the small business, whether 
partnership or closed corporation, is firmly established. The preservation 
of such businesses, notwithstanding the death of a partner or stockholder, 
is essential, and the accepted device for the accomplishment of this 
objective is the buy and sell agreement, whereby all members of the firm 
contract that, on the death of any of them, the survivors shall purchase, 


or have the option to buy, the in- 
terest of the decedent on terms and 
conditions arranged for in advance. 
In partnerships, the surviving part- 
ners usually purchase the share of 
the deceased member; in corpora- 
tions the agreement may provide 
for the redemption of the decedent’s 
stock by the company, or for its 
acquisition by the remaining stock- 
holders. 

The general subject of the var- 
ious forms of contracts, and of the 
Federal tax implications peculiar 
to each of them, has been extensive- 
ly covered in a number of legal 
writings.! Thus, this discussion will 
confine itself to the particular 
questions arising under Louisiana 
law in the formation and enforce- 
ment of such agreements. 





Louisiana Problems 


The first question which the Lou- 
isiana practitioner must consider is 
the basic validity of any such 
agreement, that is, whether the 
courts of this state would enforce 
the contract by an action in specific 
performance or for damages. 

The overwhelming majority of 
the courts of states other than Lou- 
isiana has held these agreements, 
when properly drawn, fully en- 
foreeable.? In the comparatively few 
cases where the agreements have 
been held invalid, the courts have 
interpreted the contract as intended 
to operate as a will devising gratui- 
tous advantages to the survivors, 
and therefore void because not 


*e.g.: Smith, “Recent Developments in the Field of Corporate Business Pur- 


chase Agreements”, 


14 Tax Law Review 413 
Purchase Agreements and Taxes”, 


(1959); Laikin, “Survivor 


97 Trusts and Estates 880 (October, 


1958); “The Use of Life Insurance to Fund Agreements Providing for Dis- 


position of a Business Interest at Death”, 


(1958). 
768 C.J.S. 291. 


71 Harvard Law Review 687 
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made in testamentary form under 
the requirements of the particular 
state law. For instance, where the 
agreement provided for the surviv- 
ing partner to get the share of the 
deceased free of cost? or for the 
payment of a trivial cash consid- 
eration,’ the contract has been nul- 
lified as an attempt to make a be- 
quest not in testamentary form. 

From the Louisiana viewpoint, it 
must be recognized that similar 
holdings would result wherever 
the inadequacy of consideration in 
the purchase price would necessar- 
ily lead to the conclusion that the 
contract was intended to confer a 
donation mortis causa on the sur- 
vivors, and therefore invalid for 
want of testamentary form. It is 
therefore to be assumed that the 
contract under discussion is one of 
purchase and sale at a fair price, 
and not an attempt at a disguised 
legacy to the survivor. 


No Specific Louisiana Decisions 


The basie issue of the validity 
of a buy and sell agreement does 
not seem to have been specifically 
presented to the Louisiana courts, 
since, in none of the few cases on 
the subject, has the validity per se 
of the contract been challenged. 
In two of the more recent cases, the 
defenses were, not that the contracts 
were initially invalid, but that sub- 
sequent transactions extinguished 
the obligations. Thus where the 
contract provided for the surviv- 
ing stockholders to purchase the 
shares of a deceased stockholder at 
book value, it was contended by the 
survivors that numerous transfers 





had been made at par value, that 
the agreement had therefore never 
been put into effect, or if effective 
and enforceable, required only the 
payment of par value, and not book 
value, for the stock of the deceased 
shareholder. The court held that 
the evidence did not support the 
contention that the contract had 
ever been abrogated or modified; 
it was enforceable according to its 
original terms.® The opinion of the 
Supreme Court states, without any 
qualification, that a binding obliga- 
tion to purchase and sell was exe- 
cuted and was never repudiated. 
However, it must be recognized that 
this finding, though persuasive, 
must be considered as dictum as to 
the validity of the agreement ab 
initio, since this was not attacked, 
the defense being limited to the 
contention of subsequent abroga- 
tion of contract. 


In the second instance, the ex- 
tinguishment of the obligation by 
subsequent action of the parties 
was asserted and maintained. The 
business was originally organized 
as a partnership, the partners exe- 
cuting a buy and sell agreement ef- 
fective upon the death of any of 
them. Thereafter, the business was 
incorporated, and all of the assets 
of the partnership transferred to 
the corporation. Upon the death of 
one of the stockholders, one of the 
former partners, the court refused 
to enforce the agreement as to the 
shares of the deceased in the cor- 
poration, holding that the contract 
was enforceable only during the ex- 
istence of the partnership and 
ceased to exist when the partner- 


*>Gomez v. Higgins, 130 Ala. 493, 30 So. 417; 


Thomas v. Byrd, 112 Miss. 692, 73 So. 725. 
‘Ferrara v. Russo, 40 R. I. 533, 102 A. 86. 


°Cardos v. Cristadoro, 228 La. 975, 84 So.2d 606 (1955). 





ship was dissolved upon the trans- 
fer of its assets to the corporation.® 
Again, the validity of the contract 
was neither made an issue nor 
passed upon. 

In two other of the recent cases, 
only the question of the price pay- 
able for the interest of the decedent 
was presented to the court. Where 
the contract called for the purchase 
and sale of the interest of the de- 
ceased partner at a price equal to 
the value of the assets, the court 
found that the good will of the firm 
was a valuable asset and must be ac- 
counted for in the sale price.’ But, 
where the buy and sell agreement 
required the interest of a deceased 
partner to be sold at book value, 
the court held against the conten- 
tion that the value of the good will 
was inecludible in determining the 
price, as no good will was carried 
on the books. The court properly 
distinguished the two eases, point- 
ing out that the difference between 
‘‘asset value’’ and ‘‘book value’’ is 
the criteria for the purchase price 
in the two contracts.’ In neither 
case was there any challenge of 
the buy and sell obligation itself. 

The fact that in none of these four 
recent cases, and apparently no- 
where in the earlier jurisprudence, 
has the basie validity of the buy 
and sell agreement been contested, 
could lead to the assumption that 
the Louisiana Bar takes these obli- 
gations for granted, when drawn in 


proper form and providing for ade- 
quate consideration. However,@ 
there must not be overlooked some 
of the concepts of the Civil Law by § 
which the validity of these agree- 
ments may be tested in future cases, 
which it would be well to consider 
in this discussion. Some of these 
criteria have been previously 
touched upon by the commenta-# 
tors.® 

Certain of these problems apply § 
only to partnerships. Others can} 
be discussed in relation to partner-§ 
ships and corporations alike, un-9 
der the Louisiana concept that a@ 
partnership is a separate entity ;'°§ 
for such purposes partnership in-J 
terests and corporation stock can 
be treated in the same category as 
the object of the contract of sale." 


Heritability of Obligation 


The first question raised is 
whether the agreement may be a 
heritable obligation, binding on 
the heirs of the decedent, or wheth-§ 
er it is an agreement personal to 
him.'* This problem is important 
only in the ease of a partnership 
interest, as distinguished from 
shares in a corporation, because of 
certain specific codal provisions 
applicable to partnerships. Con-§ 
tracts of partnership are, essential- 
ly, mutually personal rather than 
heritable.’* On the other hand, the 
articles of the Civil Code on part- 
nerships permit agreements to pro- 


® Monteleone v. Airey, 57 So.2d 257 (C.A.Orl. 1952). 

* Succession of Conway, 215 La. 819, 41 So.2d 729 (1949). 
5 Succession of Jurisich, 224 La. 325, 69 So.2d 361 (1953). 
* Wisdom and Pigman, ‘Louisiana Estate Planning”, 26 Tulane Law Review 
119, 142 (1952); Simon, “Louisiana Partnership Planning’, 6 Tulane Tax 


Institute 618, 627 (1956). 


1 Article 2801, Revised Civil Code of Louisiana (West Edition, 1952). 


1JTdem, Article 2439. 
2 Tdem, Article 1997. 
3 Tdem, Articles 2803, 2007. 
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vide that death of a partner does 
not dissolve the partnership’* and 
also allow stipulations that on the 
death of one of the partners the 
partnership shall continue between 
the heirs of the deceased and the 
surviving partners. If such a 
stipulation has been made, the sur- 
viving partners have the right to 
retain and administer the property 
of the partnership, without secu- 
rity, and are required only to per- 
mit the taking of an inventory for 
the purposes of the decedent’s suc- 
cession.'® Even in the absence of a 
stipulation that the partnership 
shall continue, the surviving part- 
ners in a commercial partnership 
have the right to hold the partner- 
ship property intact and act as 
liquidators thereof on giving se- 
curity.17 Only if the heirs of the 
deceased accept the succession un- 
conditionally, and thereby make 
themselves personally liable for 
their ancestor’s share of the part- 
nership debts, can they oppose the 
right of the survivors to conduct 
the liquidation; and even in such 
case a stipulation in the partner- 
ship agreement that the surviving 
partners shall be the liquidators 
would prevent the heirs from in- 
terfering in the liquidation.* 
From these articles of the code, 


permitting agreements for the con- 
tinuation of the partnership not- 
withstanding the death of a part- 
ner, and stipulations by which the 
surviving partners may be clothed 
with the powers of liquidation free 
of interference by the heirs of the 
decedent, it seems reasonable to 
conclude that partners by their or- 
ganic articles, may regulate the 
conduct of the business after the 
death of one of them and that such 
regulations must be observed by 
the heirs of the deceased. By an- 
alogy, at least, it should follow that 
stipulations of like character for 
the sale of the decedent’s interest 
to the survivors are equally valid, 
when a fair purchase price, either 
in a fixed amount or by reasonable 
formula, is established. The theory 
that the surviving partners should 
have the right to acquire the dece- 
dent’s interest at a fair price is also 
supported by the exception to the 
codal rule that an executor or ad- 
ministrator may not purchase suc- 
cession property; when the fiduci- 
ary is in partnership with the de- 
ceased, he has the right to buy at 
succession sale as though a disin- 
terested third person.” 
Agreements for the sale of part- 


nership interests were involved in 
three of the four decisions above 


“4 Articles 2880, 2881, Revised Civil Code of Louisiana (West Edition, 1952). 


Tdem, Article 2882. 
“Idem, Article 1103. 
“ Tdem, Articles 1138-1142, inc. 
* Idem, Article 11438. 

“Idem, Article 1146. 


The codal article, last amended by Act 431 of 1950, 


does not in itself indicate whether its provisions cover only sales at public 
auction, formerly the only method of selling succession property, or whether 
it also applies to private sales, first permitted by Act 290 of 1938, now in- 
corporated in Louisiana Revised Statutes of 1950, Title 9, §1451 et seq. In 
any case, the procedural provisions of the private sale act would probably 
be followed in completing the sale by any executor or administrator, for 


title purposes. 


Compliance with these formalities should present no diffi- 


culty, since only heirs, creditors and legatees may oppose such private sale. 
Succession of Senkpiel, 227 La. 516, 79 So.2d 866 (1955). 
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discussed ;7° the fact that the court 
permitted the enforcement of the 
contract in the first two of these 
cases, and refused enforcement in 
the third of them only because the 
partnership no longer existed, im- 
plies recognition by the court and 
by counsel involved of the herita- 
bility of the obligations. 


When the buy and sell agree- 
ment involves corporation stock, 
rather than interests in a partner- 
ship, the heritability of the obliga- 
tion is hardly questionable.*! 


Stipulation as to Unopened 
Succession 


Another point of inquiry is 


whether a buy and sell agreement 


constitutes, in effect, a stipulation 
made with regard to a succession 
not yet opened, which is forbidden 
by the Civil Code even if made 
with the consent of the person 
whose succession is concerned.” In 
other words, is each of the part- 
ners or stockholders, by entering 
into a buy and sell agreement, con- 
tracting for the disposition of a 
portion of his succession contrary 
to the prohibition of the code? As 
to corporation stock, the contract is 
obviously one of sale, a heritable 
obligation, and_ specifically en- 
forceable, under the precise provi- 
sions of the code, by the parties or 
their heirs. A buy and sell agree- 
ment involving partnership inter- 
ests, apparently constituting a her- 
itable obligation, on the foregoing 
reasoning, would likewise result in 


rw) 


” Supra, Notes 6, 7, 8. 


a contract of sale, binding upon the | 
heirs of the deceased party. Is this 
a contract with regard to the suc- 
cession of one still living? An in- 
quiry into the origin of the codal 
provision indicates the intention of 
the Legislature to prohibit a com- 
pletely different type of transac- 
tion. As the Civil Code article is 
taken verbatim from the Code Na- 
poleon,?? the French writers must | 
be consulted to determine the mo- 
tive of the formulators of the code. 
These commentators ascribe two 
purposes to the prohibition against | 
contracts affecting a succession not 
yet developed. The first concept, 
taken from the ancient Roman 
Law, is a recognition that a specu- 
lation involving the death of a per- 
son is immoral, as one who is a 
party to such a transaction would 
be interested that the event would 
come about as soon as possible, and 
the contract would likewise be dan- 
gerous, because, incited by such in- 
terest, the parties might very well 
yield to their baser desires and 
hasten the event. The second rea- 
son for the prohibition, as stated 
by the French authorities, is to 
prevent the evasion, by conven- 
tional agreements, of the Civil Law 
rules concerning the shares of 
heirs, such as collation, legitime, 
ete.*4 

In other words, the intent of the 
article of the Code is to prevent 
dealings by heirs in future inheri- 
tanees, whether or not with the 
concurrence of the ancestor; pre- 
mature renunciation is specifically 


1 Articles 1763, 1997, 2462, 2438, Revised Civil Code of Louisiana (West Edi- 


tion, 1952). 
2Tdem, Article 1887. 


3 Article 1130, Code Civil of France. 


** Baudry-Lacantinerie and Barde, “Des Obligations’, Vol I §261. 
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-ondemned, and other contracts 
are forbidden in general terms. 


Since the buy and sell agreement 
is not entered into by any person 
in their qualities as heirs, even 
though some among the partners 
or stockholders could be coinci- 
dentally presumptive heirs of oth- 
ers, it does not seem that the pro- 
hibition in this article of the code 
could operate to nullify such a con- 
tract. 


Community Property 


Another problem, presenting 
both legal and practical concerns, 
is the impact of the community 
property principles on the validity 
of the reciprocal agreement. It is 
not sufficient to examine only the 
right of the husband to commit the 
wife’s interest in the business to be 
sold at his death; the results of the 
dissolution of the marriage by the 
prior death of the wife must also 
be borne in mind.”® 

From the standpoint of legal 
doctrine, both situations would ap- 
pear to be dependent upon a single 
principle, whether the husband has 
the right to bind the community by 
contract entered into during the 
marriage, in his quality as head 
and master of the community, and 
under his authority to alienate the 
common property by an onerous 
title, without the consent and per- 
mission of his wife,?® even though 
one-half of the property belongs 
to her.*7 While it is true that the 
sale, under the buy and sell agree- 


ment, does not take place until the 
particular partner or stockholder 
dies, the contract for the sale is ex- 
ecuted during his lifetime and dur- 
ing the existence of his authority to 
bind the community. 

It is beyond dispute, that where 
the husband during the marriage 
enters into a contract for the sale 
of real estate to take place at a 
later date, and the community is 
dissolved by death or divorce in the 
interim, the contract is, neverthe- 
less, validity enforceable against 
both husband and wife or their es- 
tates.78 

True, the buy and sell agreement 
postpones the execution of the ob- 
ligation, presumably, far into the 
future, and after the husband’s 
death. All that the code requires 
is that the contract of alienation 
be “by an onerous title”*® which is 
then defined as one involving “a 
certain price, or under certain 
charges.”°° Since the buy and sell 
agreement imposes reciprocal rights 
and obligations among the owners 
of the business, and establishes 
either a certain price for the share 
of the decedent, or a set formula 
for computing the price, it ought 
to follow that the contract is one 
within the authority of the hus- 
band to bind the community. 

Assuming that this reasoning is 
correct, it would appear to make 
no difference, as a matter of legal 
principle, whether the community 
is dissolved by the death of the 
husband, or by the prior death of 


% Article 2406, Revised Civil Code of Louisiana (West Edition, 1952). 
* Idem, Article 2404. 
* Idem, Article 2402. 
* Provenzano v. Glasser, 122 La. 378, 47 So. 688 (1908). 
*® Supra, Note 26. 
* Article 3556, Revised Civil Code of Louisiana (West Edition, 1952). 





the wife. The wife’s interest in 
the husband’s share of the business 
comes to her, or to her heirs, cum 
onere. 

Nevertheless, some very prac- 
tical problems arise where the com- 
munity is dissolved, not by death 
of the husband, but by the earlier 
death of the wife. The heirs of the 
predeceased wife, for example, can- 
not be prevented from demanding 
a partition, in those cases where the 
husband does not have the statu- 
tory usufruct over the inheritance 
of the children of the marrisge,** 
or where the wife has not instituted 
the husband as testamentary usu- 
fructuary of the inheritance of oth- 
er classes of heirs. Such demand 
for partition would not be too se- 
rious in the case of corporation 
stock, which is usually divisible in 
kind, although in the absence of 
usufructuary rights the husband 
would necessarily lose dividends 
and probably voting rights apper- 
taining to the shares allotted to the 
wife’s heirs. On the other hand, it 
requires no stretch of the imagina- 
tion to visualize some of the diffi- 
culties that would result if the de- 
mand for partition by the wife’s 
heirs included her share of the hus- 
band’s interest in a partnership.®? 

There is lack of agreement among 
the members of the Bar as to 
whether the wife should join in the 
buy and sell contract; some attor- 
neys feel that this would be use- 
less, contracts between husband 


and wife being forbidden.*? When 
corporation stock registered in the 
name of the wife is involved, it 
could be said that the husband has 
delegated part of his authority to 
her** and that in signing the 
agreement she is contracting, not | 
with her husband, but as an agent 
of the community authorized to 
deal with third parties. 

Without attempting to resolve 
this question, one word of caution 
must be stated. If the wife is a 
party to the agreement, it should 
be specifically stipulated that, in 
the event of her death prior to that 
of her husband, there is no right 
in the other members of the firm 
to require the sale to them of her 
half of the community’s interest in 
the company ; the agreement should 
make it clear that the purchase 
rights are enforceable only at the 
death of the husband. Otherwise a 
surviving husband might find him- 
self obliged to submit to the sale of 
half of the original interest held in 
his name or that of the community, 
even though not called upon so to 
do by the heirs of the wife. 


Forced Heirship 


Another eriterion by which the 
validity of buy and sell agreements 
must be tested is the right of forced 
heirs to their legitime.*® While, ad- 
mittedly, there may not be made 
any disposition of property that 
would infringe upon the rights of 
forced heirs in the estate of a part- 


* Article 916, Revised Civil Code of Louisiana (West Edition, 1952). 
“In case of divorce, and subsequent dissolution of the community, under 
Article 2406 of the Civil Code, there seems to be no practicable contractual 


protection against the divorced wife’s right to demand partition. 


The stabil- 


ity of the marriages of the members of the firm is therefore a paramount 
consideration in the formation of the company ab initio. 
% Article 1790, Revised Civil Code of Louisiana (West Edition, 1952). 


* Tdem, Article 1787. 
*® Tdem, Articles 1493, 1494. 





ner or stockholder, it is difficult 
to imagine circumstances under 
which a properly drawn agreement 
could be exposed to attack from 
this theory. No forced heir has 
the right to claim any specific as- 
sets of the estate to which he in- 
herits; so long as he receives value 
equivalent to his reserved share, he 
has no complaint.*® A partner en- 
tering into a buy and sell agree- 
ment, in which all of the factors 
leading to the evaluation of a share 
in the business are fairly taken into 
account, does not in any sense agree 
to a gift or a donation reducing the 
value of the property in which his 
foced heirs may claim their por- 
tions. The result is merely that 
his interest in the partnership, or 
his stock in the corporation, is con- 
verted to cash or its equivalent at 
his death, and this cash or equiva- 
lent goes into his estate for division 
among his heirs according to their 
shares. Thus, as long as the estate 
receives full value for the interest 
in the business, no forced heir suf- 
fers any encroachment on his rights 
by reason of the buy and sell 
agreement itself. 


Collation 


A similar conclusion can be 
reached in testing the validity of 
the contract by the rules of colla- 
tion.** In partnerships or closed 
corporations involving members of 
a family, it is not at all unusual 
that a father and one or more of 
his children would be parties to the 


contract in question; if the con- 
tract gave these children obvious 
advantages over their coheirs, it 
could very well be charged that the 
arrangement was really an attempt 
to give, in the disguise of a con- 
tract, a preferential donation 
mortis causa, and therefore void 
for want of testamentary form**® 
and the absence of properly ex- 
pressed intent to give the advan- 
tage.3® On the other hand, if the 
contract provides for the payment 
of the full value of the business in- 
terest at the time of death, there 
would seem to be no more reason 
for a demand in collation than for 
a claim of encroachment upon legi- 
time. , 

Nor does it seem that collation is 
due merely because some future ad- 
vantage may result to the child who 
is a party to the agreement, such as 
the prospect of earning a salary or 
realizing profits from the business 
in the years to come; collation is 
not to be urged unless the advan- 
tage is given to the heir at the time 
of making the contract.*° 

Having thus considered some of 
the primary concepts of the Civil 
Law by which these agreements 
must be tested, it would be not im- 
proper to conclude that a carefully 
drawn contract would be sustained 
against attack; this conviction is 
strengthened by the strong obiter 
dictum of the Supreme Court in 
recognizing that such a contract 
is, on its face, an enforceable obli- 
gation.*! 


*® Succession of Meyer, 198 La. 53, 3 So.2d 273 (1941). 

7 Articles 1227, 1248, Revised Civil Code of Louisiana (West Edition, 1952). 

* Supra, Notes 3, 4. 

- — 1231, 1232, 1233, Revised Civil Code of Louisiana (West Edition, 
1952). 

“Tdem, Article 1246. 

“ Supra, Note 5. 





Certainty of Price 


It would be well to consider at 
this point, some of the elements of 
these agreements where the general 
rules of obligations should be ob- 
served. It is of primary import- 
ance that there be established the 
specific method of arriving at the 
price to be paid for the interest of 
the deceased partner or stock- 
holder, and the terms of payment. 
Since it is usually impossible at the 
time the agreement is made to fix 
a specific price to be paid in dol- 
lars and cents at a future date, it 
is ordinarily necessary to set up a 
formula to be followed at the prop- 
er time. The formula must be spe- 
cifically stated in the agreement, 
since the price is one of the abso- 
lute essentials of a contract of 
sale** and it suffices if the price is 
susceptible of being absolutely de- 
termined in the manner specified 
in the contract.** There are nu- 
merous formulae available from 
which can be selected the method 
of determining price best adapt- 
able to the particular situation.** 
In some instances book value at the 
time of death may be an appropri- 
ate method of determining price; 
capitalization of the earnings of 
the business might be more suited 
to other cases; some agreements 
provide for a redetermination of 
value by the parties themselves at 
intervals of one or more years; an- 
other method is to stipulate for an 
appraisal of values by disinterested 
experts following the death of a 


partner or stockholder. Any of 
these, or other, methods of estab- 
lishing value for the purpose of 
fixing the sale price, if spelled out 
in the agreement with certainty, 
should be validly enforceable. 
Certain particulars, however, 
should not be overlooked. If good 


will is to be included or excluded | 


in determining the price, the agree- | 
45 | 


ment should so specifically state. 
Where good will is an obviously 
valuable asset of the business, it 
would seem more prudent to pro- 
vide for its inclusion and evalua- 
tion in determining the sale price, 
to avoid such attacks as those of 
forced heirs claiming that the price 
exclusive of good will is vile, and 
that the transaction therefore de- 
prives them of their legitime. Such 
precaution would appear particu- 
larly important where parents and 
some of their children are in the 
business, in order to avoid com- 
plaints by others of the children 
that failure to exact the value of 
the good will gives advantages sub- 
ject to demands for collation. 
Another element of the contract 
which should be carefully worked 
out is the method of valuation, for 
the purposes of the sale, of the fixed 
assets of the business, particularly 
real estate. Since the agreement 
represents a contract of sale to be 
effective in the future, possibly 
many years hence, it could very 
well happen that the real estate 
would have increased substantially 
in value, although the cost price, 
reduced by the accumulation of de- 


# Article 2439, Revised Civil Code of Louisiana (West Edition, 1952). 
*% Brown v. Shreveport, 15 So.2d 234 (C.A.2nd, 1943). 
*““e.¢.: Rabkin and Johnson, “Current Legal Forms with Tax Analysis”, Vol. I. 


* Supra, Notes 7, 8. 


In any event, the agreement should be tested in regard 


to 8736 of the Internal Revenue Code to avoid unnecessary Federal tax 
consequences of the treatment of good will. 
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preciation over the years, would 
show a much lower book value at 
this future date. It must also be 
borne in mind that the ownership 
of real estate standing in the name 
of a commercia) partnership, un- 
like movable property, is actually 
held by the partners as co-owners.*® 
Thus, as to any real estate owned 
by the partners, the buy and sell 
agreement operates as a contract 
for the sale of an immovable, and 
must observe all of the rules there- 
for. 

While it is unlikely, under the 
present provisions of the code on 
lesion*? and the recent jurispru- 
dence interpreting same,** that the 
sale agreement could be challenged 
for lesion beyond moiety in the 
price of a partnership interest in- 
cluding movables and immovables, 
it would seem advisable to prevent 
any possibility of attack on such 
grounds by requiring reappraisal 
of the property. Furthermore, 
there is no certainty that the dece- 
dent’s spouse in community and his 
forced heirs would be bound to a 
sale price far below the actual 
value of his interest. The reason- 
ing earlier, in this discussion, that 
the agreement would be effective 
against the wife and the heirs, was 


* Article 2870, Revised Civil Code of Louisiana (West Edition, 1952). 
Weld v. Peters, 1 La. Ann. 432 (1846); 


v. Carter, 4 La. Ann. 56 (1849); 


Calder v. Creditors, 47 La. Ann. 346, 16 So. 852 (1895). 


predicated on a provision for a fair 
price; if the price is grossly inade- 
quate at the time of death the 
widow and the heirs might each 
have grounds to claim that the 
contract actually operates as a dis- 
guised donation and therefore in- 
valid as to them. In any case, fair 
dealing among the members of the 
firm calls for the establishment of 
a price commensurate with the 


value of a member’s interest at the 
time of his death. Otherwise, the 
contract would represent a gamble 
on the part of each of the partners 
or stockholders that he would out- 
live the others, and thereby obtain 
their shares at little cost to him. 


Funding by Insurance 


The necessity for finding the 
money with which to pay the estate 
of a decased partner or stockholder 
the price of his interest in the 
business, in accordance with the 
buy and sell agreement, has led to 
the development of a number of ex- 
cellent plans for funding these pur- 
chases through life insurance. In 
the case of a partnership, it is usual 
for the partners to carry insurance 
on the lives of each other, the pro- 
ceeds of which are used for the 
purchase. Where corporations are 


Willey 


Particular, not com- 


mercial, partnerships may own real estate (Article 2835), and the articles 
must be written as for the conveyance of real estate, and recorded. Arti- 


cle 2836. 


“ Article 2590 of Revised Civil Code of Louisiana, as amended by Act 154 of 
1950, provides that, if the sale of real estate is made pursuant to a valid 
contract of option, the value of the property at the time of the granting of 
the option is to be considered in determining whether there is lesion be- 


yond moiety. 


“Corona v. Corona, 221 La. 576, 59 So.2d 889 (1952), involving a present sale 
of a partnership holding both real estate and personal property, held that 
lesion cannot be pleaded when immovables and movables are sold together 
for a single consideration, citing Articles 1861, 2594, Revised Civil Code of 


Louisiana. 


35 








involved, if the agreement is among 
the individual stockholders, cross 
insurance on each other’s life is 
likewise the usual method. Where 
the corporate setup calls for re- 
tirement by the corporation itself 
of the stock of the decedent, the 
insurance is usually owned by the 
corporation. Some plans provide 
for a trustee to receive the insur- 
ance proceeds and carry out the 
agreement. 

In none of these instances do the 
peculiarities of the Louisiana law 
appear to provide any special dif- 
ficulties. The obtaining of life in- 
surance and the disposition of the 
proceeds thereof may be contracted 
for in Louisiana almost without re- 
striction.*® 

Particularly important is the 
use of life insurance owned by the 
corporation on the lives of its 
stockholders to finance agreements 
whereby the corporation under- 
takes to retire the stock of a dece- 
dent, since a Louisiana corporation 
may purchase its own shares only 
out of surplus available for divi- 
dends.*® A small corporation might 
not have sufficient surplus to pur- 
chase the interest of a decedent 
holding substantial stock, or an ex- 
isting surplus might be tied up in 
non-liquid assets. Life insurance 
owned by and payable to the cor- 
poration provides the necessary 
funds.*! Many of the major life 


insurance companies have devel- 
oped different types of plans for 
partnership and corporation pur- 
poses and their counsel have 
worked out various specimen agree- 
ments which the practitioner will 
find most useful in drafting the 
instruments for his _ particular 
clients’ problems. 

There has been previously men- 
tioned the problem of settling with 
the heirs of the wife of a member 
of the firm in case she should pre- 
decease her husband. Insurance on 
the life of the wife, payable to the 
husband, would provide funds with 
which the demands of these heirs 
could be satisfied. 


Louisiana Inheritance Taxes 


The Federal estate tax problems 
arising under these contracts have 
been thoroughly discussed in other 
writings.°” There remains for ex- 
amination the effect of such agree- 
ments under the inheritance tax 
laws of Louisiana.*8 

These provisions of the Revised 
Statutes offer very little in the 
ways of guidance. There is no 
State jurisprudence on the subject, 
so it would be fair to assume that 
certain concepts in the Federal law 
would be accepted by the courts of 
Louisiana in appropriate instances. 
For example, the sale price fixed 
in the agreement is given great 
weight in establishing the value of 


_ 


“Cahn, “Louisiana Footnote on Life Insurance Problems”, 7 Tulane Tax In- 


stitute 19 (1957). 


* Louisiana Revised Statutes of 1950, Title 12 §23. 

"The proceeds of such insurance are not subject to Louisiana income tax. 
Revised Statutes of Louisiana of 1950, Title 47, §43. Nor does the redemp- 
tion of stock out of such funds appear to represent a taxable distribution, as 
defined in §159F of Title 47. However, to avoid unnecessary Federal tax- 
ation, the limitations of §303 of the Internal Revenue Code of 1954 should 


be considered. 
= Supra, Note 1. 


°° Louisiana Revised Statutes of 1950, Title 47, §2401 et seq. 
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the interest in the business for Fed- 
eral estate tax assessment.™* Again, 
in valuing corporation stock for 
State death taxes, one point would 
be settled by adopting the Federal 
ruling. This reference is to the 
increase in the net worth of a 
closed corporation resulting from 
the collection of proceeds of insur- 
ance on the life of the deceased 
stockholder as hereinabove sug- 
gested to be carried to furnish 
the funds to redeem his stock. If, 
as is usually the case, the stock- 
holder is active in the business and 
the insurance is intended to com- 
pensate the corporation for his 
death, the loss of his services may 
be offset against the amount of in- 
surance received and the net worth 
for tax purposes adjusted accord- 
ingly.®° 

The carrying by the partners or 
stockholders of cross insurance on 
each other’s life, to provide funds 
for the purchase of their interests 


* Revenue Ruling 59-60, IRB 1959-9. 


creates another taxable value. As 
the decedent would, at his death, 
own the insurance carried by him 
on the surviving members, the cash 
surrender value of such policies 
would necessarily form part of his 
estate at death. The same is true 
of the cash surrender value of in- 
surance carried by one of the mem- 
bers on the life of his wife, when 
he predeceases her. However, 
where this insurance is taken out 
during the marriage, as is usually 
the case, the cash surrender value 
is treated for Federal estate tax 
purposes as community property, 
so only one-half thereof would be 
includible in the decedent’s es- 
tate.°° There is no reason to an- 
ticipate any different treatment 
for Louisiana inheritance tax pur- 
poses, since the death proceeds of 
insurance on the life of a third 
person, taken out by the husband 
during marriage, have been held 
to be community property by the 
Supreme Court of Louisiana,®’ and 


It is important to note that recognition 


of the contract price in establishing the value of the interest for Federal 
estate tax is limited to agreements which restrict the sale during life as 
well as at death. For practical reasons, moreover, it is obvious that an 
agreement which allows partners or stockholders to sell their interests, dur- 
ing life, to third persons, without giving the other members of the firm the 
first option of purchase, is lacking in an essential element. In partnership 
agreements, it is therefore advisable to stipulate that partners must first 
offer their interests, at a determinable price, to the other partners, before 
exercising the right of sale or donation to third persons, or sharing the in- 
terest in another partnership, as are otherwise permitted under Articles 
2815 and 2871 of the Civil Code. In contracts covering corporation stock, 
similar restrictive covenants should be included. 

Where such restrictive stipulations are in the agreement, the contract price 
has been recognized for Federal estate tax valuation even when the partners 
are a father and his sons. Fiorito v. Commissioner, 33 T.C. No. 51. 


= Neweil v. Commissioner, 66 Fed. 2d 102 (1933). See also Revenue ruling 
59-60, factor (b). Moreover, good accounting practice requires the corpora- 
tion to carry among its assets, during the lifetime of the stockholder, the 
cash surrender value of the policies on his life, so that the increase result- 
ing from the payment of the proceeds at his death amounts only to the dif- 
ference between the face amount of the policy and the previous cash sur- 
render value. 


* Carroll v. Commissioner, 29 BTA 11 (1933). 
7 Thigpen v. Thigpen, 231 La. 206, 91 So.2d 12 (1956). 
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the cash surrender value is in- 
cluded in the death proceeds. 


Conclusion 


To sum up, it appears that al- 
though the absolute validity of buy 
and sell agreements has not yet 
been established under certain con- 
cepts inherent in the Civil Law, the 
areas of uncertainty are restricted, 
and even here favorable interpre- 
tation by the courts can be reason- 
ably anticipated. It would not 
seem to be the function of a law- 
yer to discourage new business re- 
lationships merely because they 
have not yet received the blessing 
of the judiciary. Where a worthy 
economic purpose is sought, attor- 
neys may conscientiously develop 
new and untested lines of endeavor, 
provided only that they make it 
clear to their clients, as in certain 
aspects of these buy and sell agree- 
ments, that judicial approval of the 
contracts must still be awaited, in- 
sofar as the courts of Louisiana 
are concerned. 


The tax questions under the state 
statutes are hardly of sufficient 
importance to give undue concern 
to the modern tax-conscious prac- 
titioner; if appropriate precautions 
against unnecessary Federal im- 
posts have been observed in the 
preparation of the contract, the as- 
sessments due the state will not be 
abnormal. 

There is obviously so much to be 
gained by all the parties to such 
agreements, in the preservation of 
the business and the payment of 
just compensation to the estate of 
the deceased member of the firm. 
And if, per chance, the contract 
were to be held invalid as violating 
some requirement of the Civil Law, 
the parties would probably be in 
no worse position than had there 
been no buy and sell agreement. 
Furthermore, if life insurance 
has been used in any of the man- 
ners above suggested, the proceeds 
of the policies would provide useful 
funds to offset the economic loss 
resulting from a death in the firm. 
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Meet Your Board of Governors . . . 


Leon Sarpy is a delegate to the 
Board of Governors from the First 
and Second Congressional Dis- 
tricts. He was a charter member 
of the LSBA Board of Governors 
in 1940. 

Mr. Sarpy was also a charter 
member of the LSBA’s House of 
Delegates, 1957-59. 

Born in New Orleans Novem- 
ber 25, 1907, he graduated from 
Jesuit High school in 1924, from 
Loyola twice—with an A.B. in 1928, 
an LL.B. in 1931. He was admitted 
to the Louisiana Bar in June of 
1931 and earned a Master of Laws 
degree from Georgetown Univer- 
sity, Washington, D.C., in 1932. 

He served three years in the 
108th Cavalry, Louisiana National 
Guard, 1925-1928. 

Mr. Sarpy has been a member of 
the Law School faculty at Loyola 
since 1934 and he served full time 
1937-42. He was Louisiana State 
chairman of the American Bar As- 
sociation’s Junior Bar Conference, 
1937-38. 

He authored Louisiana’s Act 290 
of 1938 which permits private sales 
by executors and administrators. 
This act has been used, on a con- 
servative estimate, in over 10,000 
successions. 


Mr. Sarpy was a reporter on the 
projet of the Louisiana Criminal 
Code, Louisiana State Law Insti- 


tute, 1940-42. He served on the 
Supreme Court’s Interim Bar Ex- 
amination committee, 1940-42. He 
was District Rent Attorney of the 
Office of Price Administration, 
1942-43. 

He has practiced with Chaffe, 
McCall, Phillips, Burke and Hop- 


LEON SARPY 


kins since 1943, and has been a 
member of the firm since 1948. 

In 1944-45, he was a member of 
the U. S. Coast Guard Auxiliary 
Afloat, Port of New Orleans. He 
was secretary-treasurer of the Lou- 
isiana State Bar Association during 
the same period. 

Mr. Sarpy was a member of the 
House of Delegates, American Bar 
Association, 1947-48. 

He was president of the New Or- 
leans Bar Association, 1950-51. 

He has been chairman of the 
Civil Service Commission of New 
Orleans since 1953. He has been a 
reporter of the Louisiana State 
Law Institute for the projet on 
revision of the Code of Civil Prae- 
tice, 1950-60. 

He was president of the United 
Fund, New Orleans, 1959-60. 

He has been a Lay Trustee of the 
Holy Name of Jesus Catholic 
Church since 1951. And he is pres- 
ident of the Serra Club of New Or- 
leans for 1960-61. 


39 





Mr. Sarpy was chairman of the 
Citizens Luncheon Committee 
which honored President and Mad- 
ame Charles de Gaulle on their 
visit to New Orleans, 1960. 

“He is a member of the board of 

directors of the Greater New Or- 
leans Homestead Association. He 
is a @@uncil member of the Louisi- 
ana State Law Institute. And he 
holds membership in the Southwest 
Legal Foundation, in Scribes, in 
the American Judicature Society 
and in the American Law Institute. 
He has authored various articles in 
the Law Reviews of Louisiana State 
University, Tulane and Loyola. 


Roy L. Price of Metairie, the sec- 
retary-treasurer of the Louisiana 
State Bar Association, is an ex-of- 
ficio member of the Board of Gov- 
ernors. He is serving his second 
term, having previously been a rep- 
resentative from the First and Sec- 
ond Congressional Districts on the 
LSBA Board of Governors. 

Born at New Orleans February 
13, 1926, Mr. Price received his 
elementary school education in 
Metairie, La. He graduated from 
the Jesuit High School, New Or- 
leans, and earned a bachelor of 
laws degree from Loyola Univer- 
sity in 1951. 

Mr. Price was associated with 
the law firm of McDonald and 
Buchler from 1954 until July, 1959, 
at which time he established his 
own law practice in Metairie, Jef- 
ferson Parish. 

During World War IT he served 
with the U. S. Navy for approxi- 
mately three years. 

Mr. Price holds membership in 
the American, Louisiana State and 
the Jefferson Parish Bar associa- 
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ROY L. PRICE 


tions, and in the Delta Theta Phi 
legal fraternity. 

A Catholic, Mr. Price is an active 
chureh worker in St. Catherine of 
Sienna parish, Jefferson. He is an 
active member of the Exchange 
Club of Metairie. 

Mr. Price is married to the for- 
mer Dorothy Saia and they reside 
with their five children at 50 Bev- 
erly Garden Drive, Metairie, La. 


Slovenko represents the 
Tulane University School of Law 
on the Board. 

Mr. Slovenko was born in New 
Orleans, Louisiana, and attended 


Ralph 


Beauregard School and Rugby 
Academy. In 1943, he entered the 
School of Engineering at Tulane 
University on an honor scholar- 
ship. He served in the United 
States Navy’s (Eddy) radar pro- 
gram 1945-1946, and _ returning 
to Tulane, he received his B.E. 
in 1948. Thereupon, for two years, 
he served as chief design engineer 
and superintendent for one of the 
leading construction companies in 





New Orleans. He entered the Tu- 
lan Law School in 1950 and re- 
ceived his LL.B. in 1953. While at 
Tulane he was a varsity track let- 
terman, sports editor of the Tulane 
Hullabaloo, student weekly, and 
editor-in-chief of the Tulane Law 
Review. He was elected to Omi- 
eron Delta Kappa, honorary lead- 
ership fraternity, Order of the 
Coif, honorary legal fraternity, 
and other honorary organizations. 
He served as research assistant to 
the Honorable E. Howard McCaleb 
of the Louisiana Supreme Court. 
As Fulbright scholar, Mr. Slo- 
venko did graduate work in law 
at the University of Aix-en-Prov- 
ence in Aix, France. He received 
a certificate in International Law 
from the Academy of International 
Law at the Hague, Holland. He re- 
cently received an M.A. in Phi- 
losophy from Tulane University. 
Having an interest in foreign lan- 
guages, he studied French at the 
Sorbonne, France, (where he re- 
ceived a diplome aprés examen), 
Spanish at the University of Mex- 
ico, Mexico, D.F., and Russian at 
the Russian School of Middlebury 
College, Middlebury, Vermont. 
Since 1954 Mr. Slovenko has been 
a member of the faculty of the Tu- 
lane Law School, where he is now 
an associate professor. He is the 
Director of the Program of Profes- 
sional Study, which has presented 
such institutes as Louisiana Real 
Estate Law, the Federal Income 
Tax Code of 1954, Law and Morals 
in the 20th Century, Law and Psy- 
chiatry, Corrections at the Cross- 
roads, the Labor-Management Re- 
porting and Disclosure Act of 
1959, and Legal Problems in the 
Tidelands (now in its fifth year 
and called Mineral and Tidelands 


RALPH SLOVENKO 


Law). He is a member of the 
Louisiana State, New Orleans and 
American Bar Associations. He is a 
member of the Advisory Commit- 
tee to the Juvenile Court, of the 
Narcotics Control Commission of 
the Metropolitan Crime Commis- 
sion, and of the Academy of Re- 
ligion and Mental Health. He is 
the author of numerous articles. 
Mr. Slovenko is married to the 
former Neil Steiner of New Or- 
leans. They are members of the 
Lakewood Country Club. 





Presidential Praise 
John D. Randall, president of the 
American Bar Association, on his 
visit for the LSBA’s 19th annual 
meeting, singled out several Louisi- 
anians for their work at the nation- 


al bar level. Randall cited LeDoux 
R. Provosty of Alexandria and 
Cuthbert S. Baldwin of New Or- 
leans, and the late Monte Lemann 
and the late Charles Dunbar, both 
of New Orleans, for their extraor- 
dinary efforts. 


41 





A Review of Recent Decisions In Mineral Law 


By William M. Meyers 


(New Orleans attorney Meyers read this paper at the annual 


meeting in Biloxi of the Section on Mineral Law. 


It examines “Min- 


eral Jurisprudence for the Preceding Twelve Months, with Particular 
Reference to Some Distinguishment between Rights of Mineral and 


Royalty Owners.”) 


The principal purpose of this paper is to review the decisions ren- } 
dered by the Supreme Court of Louisiana in the field of oil and gas law 
since the last meeting of the Section on Mineral Law. 

As has been the case for many years, there appear to be several in- 
triguing, but unsolved, problems confronting the oil and gas lawyer. 


What is a royalty interest? 
terest? What rules of prescription 
apply? How do you classify a min- 
eral lease? What is the effect of 
unitization, voluntary and compul- 
sory, on these rights and interests? 
The resolution of one problem usu- 
ally gives rise to several others. No 
doubt, there are those who will say 
that this is fortunate for the law- 
yers. Some oil company landmen 
are entirely convinced that the 
title examiner derives a sadistic 
pleasure from making impossible 
requirements. Of course, this isn’t 
true—it’s easy enough to make the 
requirement, but the real problem 
is to determine how it should be 
met. 

The Supreme Court of Louisiana 
continued to render decisions on a 
large number of oil and gas cases 
during the last year. 

The decision in Stokes v. Harri- 
son? by the Louisiana Supreme 
Court resolved a problem which 
had been troubling title examiners 
since 1921. 

In that case the land in question 
had been acquired by the Beaure- 


7238 La. 343, 115 So.2d 373 (1959). 
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How is it distinguished from a mineral in- 





gard Parish School Board in 1919, 
and in 1926 the school board trans- 
ferred said tract to an individual, 
and through mesne conveyances 
the tract was owned at the time of 
this suit by Harrison. 
these deeds contained mineral res- 
ervations or exceptions. The ques- 
tion presented to the Court was 
whether or not the sale of a tract of 
land owned by a local school board 
is actually a sale of land by the 
State, and therefore, must contain 
a reservation of the minerals in 
compliance with Section 2 of Ar- 
ticle 4 of the Louisiana Constitu- 
tion of 1921. 

This section of the constitution 
provides, in part, as follows: 

“.. In all cases the mineral 
rights on any and all property 
sold by the State shall be re- 
served, except where the own- 
er or other person having the 
right to redeem may buy or 
redeem property sold or ad- 
judicated to the State for 
“ae...” 





None of } 


it was held by the Supreme 
Court that the reference to the 
“State” in the constitutional pro- 
vision should be strictly construed. 
Therefore, the sale by the local 
school board was not a sale by the 
State and the constitutional pro- 
vision had no application. 


While the decision may have re- 
solved one problem, it appears to 
have raised others. In State ex rel 
Board of Commissioners of Tensas 
Basin Levee District v. Grace,? it 
was stated by the Supreme Court 
that the constitutional provision 
was not applicable to a transfer 
made by the State to a levee dis- 
trict as, in such a case, the State 
would not be divesting itself of the 
land within the meaning of the con- 
stitutional provision, but would 
only be placing the land under the 
control of one of its agencies and 
to all practical intents and pur- 
poses the land would still be the 
property of the State. It was fur- 
ther stated tkat since the State, 
the creator of the levee district, 
could not sell without reserving all 
minerals, neither could the levee 
district. 

In the Stokes case the Supreme 
Court said that these statements in 
the Tensas opinion were ‘‘not nec- 
essary for the decision in that 
case.” 

The case of Board of Commis- 
sioners of Caddo Levee District v. 
Pure Oil Company® was also re- 
ferred to in the Stokes decision. In 
the Caddo case the Court stated, in 
effect, that if the levee district 


*161 La. 1039, 109 So. 830 (1926). 
°167 La. 801, 120 So. 373 (1929). 
*237 La. 1013, 112 So.2d 695 (1959). 
°R.S.13: 4231-4245. 


could not sell without a reservation 
of minerals, it could not lose them 
by prescription. In the Stokes de- 
cision, the Court said that this 
statement in the Caddo case ‘‘was 
not necessary for the decision in 
that case.” 

No doubt, these references to the 
Tensas and Caddo eases will cause, 
to say the least, a certain amount 
of unrest among lawyers who may 
have relied upon the statements 
contained in those cases. While 
not entirely clear from the opinion 
in the Stokes case, it appears that 
the allusion in that decision to the 
“unnecessary statements” in the 
Tensas and Caddo cases was to 
those statements to the effect that 
the levee district could not sell 
land after 1921 without a reserva- 
tion of all minerals. 


Litigation involving reasonable 
development continued to plague 
the mineral lessee during the last 
year. 


However, the case of Sohio Pe- 
troleum Company v. Miller’ was 
not the usual suit filed by the les- 
sor against the lessee. In that case 
the lessor had made a demand upon 
the lessees for additional develop- 
ment and, before the expiration of 
the time provided by the lease for 
compliance with a valid demand, 
the lessees filed suit against the 
lessor seeking a determination of 
their rights under the Declaratory 
Judgments Act.° 


_ 


This suit was filed on January 7, 
1954, and, at the time of its insti- 
tution, the lease affected three 





tracts 
1308 


non-contiguous 
approximately 


pairs of 
comprising 
acres. 

The Court found the issue to be 
whether each pair of the contigu- 
ous tracts affected by the lease had 
been reasonably developed as of the 
date of the lessor’s demand, No- 
vember 24, 1953. The tracts were 
designated in the lease as Tract 
Nos. 2, 3, 4, 5, 6 and 7. Tracts 2 
and 4 were contiguous, as were 
Tracts 3 and 5, and Tracts 6 and 7. 

The major portion of Tract Nos. 
2 and 4 had been included in pro- 
ducing gas units in 1950 and these 
units were in production at the 
time of the trial. Between 1950 
and 1952, inclusive, the lessees had 
participated in three 8000 foot dry 
holes located close to the units and 
in 1953 had drilled an 8000 foot 
dry hole on Tract No. 2. This last 
well was abandoned only three 
months prior to the lessor’s formal 
demand. 

On November 5, 1953, less than 
three weeks before the landowner’s 
demand, Tract No. 1, containing 
2100 acres, was released from the 
lease. 

As for Tract Nos. 3, 5, 6 and 7, 
no operations had been conducted 
thereupon, except that the lessees 
had contributed to the drilling of 
a well in the Northern part of 
Tract No. 3, which was abandoned 
as a dry hole fourteen months prior 
to the plaintiff’s demand. Appar- 
ently, the Court felt that on the 
basis of the available geological in- 
formation this well should have 
been drilled to a deeper level. 

The mineral lessee contended that 
these operations, although the ma- 
jor portion thereof was conducted 
on tracts not contiguous to the re- 
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mainder of the leased premises, 
were sufficient to maintain the 
lease as to the non-contiguous acre- 
age. The Supreme Court thought 
otherwise and cancelled the lease 
as to the non-contiguous tracts. 


The Court again cited the oft- 
repeated rule that the main con- 
sideration of a mineral lease is the 
development of the leased premises 
for minerals, that the lessee must 
develop the leased premises with 
reasonable diligence as would a 
prudent operator or give up the 
lease. The question of whether de- 
velopment is reasonable is a ques- 
tion of fact which must be resolved 
by the circumstances of each par- 
ticular case. 

While it is difficult to perceive 
the ramifications of the decision in 
the Miller case, the mineral lessee 
can derive some slight comfort 
from the fact that the lease was 
cancelled only as to those tracts 
covered by the lease which the 
Court considered not to have been 
reasonably developed, and_ the 
lease was not cancelled in its en- 
tirety. It should be noted that the 
Court considered the development 
situation separately as to each 
non-contiguous tract and the fact 
that some non-contiguous tracts 
had not been developed did not re- 
sult in the cancellation of the en- 
tire lease. 


In filing the declaratory judg- 
ment action, the mineral lessees 
hoped to secure additional time to 
perform in the event it was found 
that they were in default. The 
District Court granted such addi- 
tional time, but the Supreme Court 
was of a different opinion and held 
that the lessees were not entitled to 
such relief. 





As the Supreme Court has so 
often held, each case involving rea- 
sonable development must stand on 
its own facts. It is most difficult 
for a lawyer engaged in an oil and 
gas practice to apply the decision 
of one case to the facts of another. 
Consequently, the mineral lessee is 
in a rather exposed position. He 
cannot afford to be wrong and, 
therefore, must take a most cau- 
tious course in reacting to a de- 
mand for development and must be 
entirely sure of his grounds in re- 
fusing to comply with such a de- 
mand. In most cases, not even the 
most positive of lawyers can be ab- 
solutely certain of his position. 

The most impressive thing about 
the case of Middleton v. The Cali- 
fornia Company® was the fact that 
from 1939 through 1954, the min- 
eral owners had received in excess 
of $4,000,000.00 in royalties in pro- 
duction from or allocated to the 
tract affected by the mineral lease 
involved in this litigation. 

The lease concerned had _ been 
eranted in 1937 and affected 4,600 
contiguous acres in Jefferson Par- 
ish. Oil was discovered on the 
tract in 1939 and between that time 
and 1955 more than 17,000,000 bar- 
rels of oil were produced from or 
allocated to the leased premises. 
As previously stated, the plaintiffs 
had received over $4,000,000.00 in 
royalties, and, for the last full year 
preceding the suit, 1954, the royal- 
ties paid to the lessors amounted to 
$248,963.87. 

The lessees contended that the 
lease should ke cancelled except as 
to five acres around each produc- 
ing oil well on the basis that pro- 
duction had been secured from only 
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about 400 acres of the 4,600 acre 
lease and no new drilling opera- 
tions had been conducted since 
1952. However, the Supreme Court 
refused to order the partial cancel- 
lation of the lease. The Court 
found that the California Company 
had expanded over $7,000,000.00 
during a period of sixteen years 
in securing the 17,000,000 barrels 
of oil produced from or allocated to 
this land, and other large sums had 
been spent in constructing facili- 
ties for the operation of the leased 
premises and other tracts produc- 
ing from the same geological struc- 
ture. The California Company had 
drilled thirty producing wells on 
an area comprising about 400 acres 
of the 4600 acre lease, four dry 
holes thereon and seven other dry 
holes had been drilled on adjacent 
tracts which would have had a di- 
rect effect on the leased premises. 


It is particularly interesting to 
nete that the Court gave consider- 
able weight to the fact that, while 
no new drilling operations had 
been conducted on the leased prem- 
ises since 1952, and no operations 
had been conducted during the 
eighteen years of the lease on 4200 
acres covered thereby, The Califor- 
nia Company had during the entire 
tenure of the lease made various 
tests and drillings upon adjacent 
land and had contributed to the 
drilling upon adjacent property, 
all with a view of securing new pro- 
duction from the leased premises. 

The Court pointed out that, due 
to the size of the area covered by 
the lease, it was apparent that 
neither the lessor nor lessee 
thought that all parts of the leased 
premises could be developed im- 
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mediately. While recognizing the 
rule that the lessee is bound to re- 
lease all acreage which he does not 
intend to develop, the Court appar- 
ently felt that The California Com- 
pany did intend to develop the en- 
tirety of the lease but that its cau- 
tionary method of exploration was 
justified in light of the complicated 
structure and the other facts pre- 
sented. 

The mineral lessee encounters a 
multitude of problems in attempt- 
ing to attain the mythical stature 
of a “reasonable and prudent oper- 
ator.” This is particularly true 
where it is necessary that a field be 
developed in an orderly manner 
and at the same time the lessee 
must meet its obligation to reason- 
ably and prudently develop each 
separate lease in the area. It may 
be that the decision in the Middle- 
ton case indicates a growing recog- 
nition by the Court of the lessee’s 
difficulties and consideration is 
being given to the operations con- 
ducted in the field in determining 
whether a lessee is diligently de- 
veloping a particular lease. 


Gulf Oil Corporation v. Clement* 
was a concursus proceeding in- 
volving the construction of a min- 
eral deed. By the instrument in 
question executed in 1927, the land- 
owner conveyed a 1/4 mineral in- 
terest in a 106 acre tract, except 
that as to the South 30 acres of said 
106 acre tract the mineral interest 
was limited to all formations below 
a depth of 2200 feet. Within ten 
years from the execution of said 
deed, there were drilling opera- 
tions on the North 76 acres, both 
above and below the 2200 foot 
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level. However, the landowner 
claimed that two servitudes had 
been created, one being on the 
North 76 acres, and the other on 
the South 30 acres of the 106 acre 
tract, and, since within the ten 
year period there had been no drill- 
ing operations on the South 30 
acres, the servitude on that tract 
had prescribed. 

The Supreme Court of Louisiana 
did not agree with the contention 
of the landowner that two mineral 
servitudes resulted from the 1927 
mineral deed. The Court stated 
that “if a definite mineral interest 
is granted (or reserved) by a 
single instrument covering the 
whole of a continuous tract of land 
only one servitude is created there- 
by, and the proper exercise of it on 
any part of the tract interrupts the 
accruing of prescription as to any 
and all of the remaining portion.” 

It was held that the fact that the 
landowner reserved all oil then be- 
ing produced or which would 
thereafter be produced to a depth 
of 2200 feet on the South 30 acres 
had no effect on the nature of the 
interest granted. It did not re- 
strict the grantee’s right to exer- 
cise his servitude on the entire 
tract, subject to the agreement that 
the grantor would be entitled to 
royalties for the oil produced by 
the grantee or others from that por- 
tion of the South 30 acre tract 
above the 2200 foot level. 

The case of Union Oil and Gas 
Corporation v. Broussard’ involved 
conflicting claims to a 1/24 royalty 
interest. On January 19, 1943, the 
then owner of the land, Niblett 
Farms, Ine., conveyed to third 





parties a 1/24 royalty interest. On 
May 11, 1948, the tract concerned 
was sold by Niblett Farms, Inc., to 
Wallace J. Broussard. In effect, 
the selling landowner reserved 1/2 
mineral interest and 3/32 of the 
royalties. It was specifically pro- 
vided in the conveyance that the 
3/32 royalty reserved included the 
outstanding 1/24 royalty interest 
and the selling landowner, Niblett 
Farms, Inec., attempted to reserve 
all of its reversionary rights to 
said 1/24 royalty interest as the 
then owner of the land. The deed 
expressly provided that if and 
when the outstanding 1/24 royalty 
interest should terminate the re- 
version thereof was to be for the 
benefit of the selling landowner. 
The 1/24 royalty interest pre- 
scribed and said interest was 
claimed by the landowner, Brous- 
sard, on the one hand, and by the 
Hawthorne Group, successors in in- 
terest of Niblett Farms, Inc., on 
the other. 

As can be readily seen from the 
foregoing facts, a very complicated 
situation was presented and the 
Supreme Court of Louisiana expe- 
rienced difficulty in resolving the 
matter. 

Broussard, the owner of the land 
at the time the 1/24 royalty inter- 
est prescribed, contended that 
when the interest prescribed he, as 
full owner of the land, was entitled 
to the entirety of said interest. 
The Hawthorne Group, which had 
acquired the reserved interests of 
Niblett Farms, Inc., in the 1943 
sale of the land, argued that the 
1/24 royalty interest was a charge 
on the 1/2 mineral interest origi- 
nally reserved by Niblett Farms, 
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Inc., and that, consequently, when 
it prescribed or ceased to exist, 
they, as successors of Niblett Farms, 
Inc., were entitled to the 1/24 roy- 
alty interest. 

In its original decision, the Su- 
preme Court ruled that the at- 
tempted reservation of reversionary 
rights to the 1/24 royalty interest 
was an attempt by those who did 
not at that time own the royalty in- 
terest to take such interest out of 
commerce and that such action was 
against the public policy of the 
State and the holding in Hicks v. 
Clark.® This decision, authored by 
Justice Moise, awarded the en- 
tirety of the 1/24 royalty to the 
Jandowner, Broussard. 

On rehearing, Justice Simon 
authored an opinion which granted 
the entirety of the disputed 1/24 
royalty to those holding under the 
mineral reservation made in the 
1943 deed. This decision was on 
the basis that the parties concerned 
had agreed in the original reserva- 
tion that the 1/24 outstanding roy- 
alty interest was a charge against 
the reservation made by Niblett 
Farms, Ine., in 1943, and, upon the 
termination of that 1/24 royalty in- 
terest, it did not revert to anyone, 
but merely ceased to be a burden 
or charge against the “immovable 
property to which it had been at- 
tached, namely, the servitude re- 
served by Niblett Farms, Inc.’’ 

Of course, this decision led to the 
application by the landowner, 
Broussard, for a second rehearing 
which was granted. Justice Haw- 
thorne was the author of the deci- 
sion on second rehearing. The 
Court reiterated its holding in Ar- 
kansas Fuel Oil Company v. San- 
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ders!” to the effect that when a 
royalty right prescribed it “passed 
out of the picture,” did not re- 
vert to anyone as there was noth- 
ing to revert, and the parties were 
in the same position as though no 
royalty right had existed. 

As the Supreme Court had re- 
fused to recognize and give effect 
to the reservation of a reversionary 
interest of a mineral right in the 
Hicks case, it refused to recognize 
such a provision as to a royalty in- 
terest on the ground that a royalty 
right is but an appendage to a min- 
eral right, does not have a life of 
its own and is inferior to a min- 
eral right. Since, at the time of 
the sale of the 1/24 royalty, the 
vendor, Niblett Farms, Inc., owned 
all of the mineral rights in the land 
concerned, the 1/24 royalty was an 
appendage of all the minerals and 
a charge on all the minerals for 
the payment of the proceeds of the 
royalty in the event production 
was secured. The 1/24 royalty was 
not a charge on merely a fractional 
part of the minerals. 

Therefore, when the 1/24 royalty 
interest ceased to exist, all of the 
minerals to which this royalty was 
an appendage were relieved of its 
charge. Consequently, it was held 
that the landowner’s one-half of 
the minerals was relieved of one- 
half of this charge to the extent of 
a 1/48, and the other one-half of 
the minerals belonging to the Haw- 
thorne Group, the successors to 
Niblett Farms, Ine., was relieved 
of one-half of the charge or a 1/48. 

The Court stated that when Nib- 
lett sold the land to Broussard it 
was perfectly legal for it to be pro- 
vided that the 1/24 outstanding 
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royalty was a part of, and included 
in, the 3/32 royalty reserved by 
Niblett and that in the event of 
production the 1/24 royalty was 
to be deducted from Niblett’s 3/32 
royalty. However, it recited that 
this agreement was not binding on 
the royalty owners as they were 
not parties to said contract, and 
therefore, were entitled to have 
their royalty interest satisfied from 
all the minerals and not from a 
fractional part. 


The Court gave the following ex- 
amples in refutation of the con- 
tention that a prescribed royalty 
interest inures to the benefit of the 
landowners simply because of his 
ownership of the land even though 
he may own no mineral interest 
whatsoever : 


“For example, A, the owner 
of the land and the minerals, 
sells all the minerals to B. 
One year later B, the owner of 
all the minerals, sells a 1/16 
royalty to C. After the min- 
eral servitude created by A’s 
sale to B of all the minerals 
has been in existence some 
eight years, a bona fide drill- 
ing operation is conducted 
which results in a dry hole. 
Of course this drilling opera- 
tion would interrupt prescrip- 
tion as to the mineral servi- 
tude, which would continue 
in existence for another 10 
years. However, upon the ex- 
piration of 10 years from the 
royalty sale without produc- 
tion, even though the mineral 
servitude was still in existence, 
eould it be said that the 1/16 
royalty came back to the land 
and inured to the benefit of the 





landowner even though the 
landowner owned no minerals? 
If this were true, all the miner- 
als would be owned by B, and 
A, the landowner, would own 
a 1/16 royalty. How could this 
be if a royalty right is but an 
appendage of a mineral right, 
depends upon the continued 
existence of the right to which 
it is an appendage, and ceases 
to exist when prescription ac- 
erues? If it ceases to exist, it 
does not inure to the benefit 
of anyone; all that happens is 
that the mineral interest to 
which it is an appendage is 
relieved of its charge. 

“Let us illustrate by another 
example. A, owner of the land 
and the minerals, sells a 1/16 
royalty to B. Five years later 
A sells all the minerals to C. 
There is no production. Five 
years after the mineral sale the 
1/16 royalty prescribes and 
ceases to exist. However, after 
the royalty prescribes but be- 
fore the mineral servitude pre- 
scribes, production is had. Al- 
thoagh C owns all the minerals 
at the time this production is 
obtained, would A, solely be- 
cause of his ownership of the 
land, be entitled to a 1/16 roy- 
alty from the production? If 
the royalty has ceased to exist 
and the parties are in the same 
position as though no royalty 
has ever existed, can there be 
any conclusion other than that 
C, the owner of all the miner- 
als, would receive all the royal- 
ty from production?’’ 

Crown Central Petroleum Corpo- 
ration v. Barousse“ was a concur- 
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sus proceeding instituted with re- 
spect to royalty interests affecting 
land situated in Acadia Parish. 

By royalty sales made in 1943 
and 1944, Barousse, the landowner, 
had conveyed royalty interests to- 
taling a 1/16 to various individ- 
uals, and in 1948 granted a mineral 
lease covering the land affected by 
the royalty conveyances. On Au- 
gust 15, 1952, a conventional gas 
unit was formed which included, 
among other lands, twenty-four 
acres of the land affected by the 
royalty interests. Within ten years 
from the date of the first royalty 
sale, a producing gas well was com- 
pleted on the unit and has con- 
tinued to produce since that time. 
The well was not located on the 
Barousse Tract. 

All parties conceded that pro- 
duction from the unit effectively 
interrupted prescription accruing 
against these royalty interests in- 
sofar as the twenty-four acres in- 
eluded within the unit were con- 
cerned. However, the parties dis- 
agreed as to whether production 
from the unit had the effect of 
interrupting prescription on the 
royalty interests as to the remain- 
der of the land affected by said 
interests which was not included 
within the unit. As _ previously 
stated, the unit well was not on the 
Barousse Tract. 

Prior to the decision in the Ba- 
rousse case, it is believed that many 
lawyers would have been of the 
opinion that the royalty situated 
outside of the unit had prescribed 
on the basis of the holdings in 
Jumonville Pipe & Machinery Com- 
‘pany, Inc., v. The Federal Land 
Bank of New Orleans and Childs 
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v. Washington.!® However, the Su- 
preme Court thought otherwise. 


The basis of the Supreme Court’s 
opinion was that production from 
the unit interrupted prescription 
accruing against the outstanding 
royalty rights not only as to the 
twenty-four acres of land within 
the unit, but also as to the remain- 
der thereof located outside of the 
unit as production from the unit 
must be considered as production 
from at least a part of the Barousse 
Tract and production from any 
part of the tract subject to a royal- 
ty interest interrupts prescription 
as to the entirety of the tract. 


The Court held that this result 
followed, unless the royalty rights 
were divided conventionally by the 
pooling agreement whereby the 
unit was formed, as was found to 
be the case in Elson v. Mathewes,'* 
which case involved a mineral in- 
terest. The Court found that the 
pooling agreement did not evidence 
the intent of the parties “to divide 
the various royalty interests bear- 
ing upon the tract into two compo- 
nent parts, that is, a 24-acre tract 
which formed part of the unit and 
another tract which was not em- 
braced therein.” 


The Court observed that the unit 
agreement was not a tri-party 
agreement between the landown- 
ers, the royalty owners and the 
lease owners, but appeared to be a 
bi-party agreement between all 
lease owners and all royalty own- 
ers, Whether they were landowners, 
mineral owners or royalty owners. 
Consequently, it was held that the 
royalty owners and landowners did 
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not agree to divide their royalty 
rights into two segments. 


Some of the comments made in 
this decision are very interesting. 
The Court reiterated the proposi- 
tion that royalty owners, having no 
right whatever to develop the prop- 
erty, are not necessary parties to 
unitization agreements and “could 
not control the absolute right 
granted by the landowner to his 
lessee in the mineral lease to pool 
and combine the leased acreage or 
any portion thereof with any lands 
and mineral interests in the im- 
mediate vicinity, the rights of the 
royalty owners being limited to the 
right to secure and receive the roy- 
alty due out of any production 
obtained from the land.” 


The Court stated that, even 
though the unitization agreement 
should be regarded as an arms- 
length contract between the land- 
owner and royalty owners in which 
the royalty owners consented to 
divide their royalty interests, it 
was doubtful whether such a con- 
cession could be legally enforced 
because of the lack of considera- 
tion. 


The Court noted that, had the 
Barousse Tract been subject to a 
mineral servitude, production from 
the unit would have interrupted 
prescription as to the whole of the 
servitude in the absence of a forced 
or contractual division of the ser- 
vitude. 

The Court commented that the 
decisions in the Childs and Jumon- 
ville cases were not applicable be- 
cause those cases involved the legal 
affect of unitization orders issued 





by the Commissioner of Conserva- 
tion on mineral servitudes. The 
Court pointed out that its holding 
in those eases “was that all lawful 
forced pooling orders which includ- 
ed part of land burdened by a 
mineral servitude effected a divi- 
sion of the servitude and that dril- 
ling and production upon lands 
included in the unit, but not upon 
property subjected to the servi- 
tude, did not interrupt the running 
of prescription as to the part of the 
servitude outside of the unit.” 


Our Supreme Court has not, as 
yet, conclusively stated what the 
effect would be in a situation of 
this type where the unit well was 
situated and drilled on the land 
burdened by the mineral servitude. 


The Court further observed that 
the Childs and Jumonvivile deci- 
sions might be applicable to royal- 
ty interests because it could be 
plausibly contended that an order 
of the Department of Conservation 
unitizing only part of the land af- 
fected by a royalty interest results 
in a division of that interest and, 
consequently, production from the 
unit from a well not situated on 
any part of the land subject to the 
royalty interest does not interrupt 
prescription as to that royalty on 
the land outside the unit. Of course, 
this comment must be considered as 
obiter dicta. 

Justice Hawthorne dissented from 
the majority opinion in the Barous- 
se case and stated that he did not 
think that the opinion gives any 
sound reasons for holding that pre- 
scription has been interrupted as 
to that part of the tract located 
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outside of the unit and that the 
ruling in the Barousse case, in 
effect, overruled Elson v. Mathe- 
wes.> Justice Hawthorne observed 
that the holding in the Barousse 
case may well bring about a result 
which will cireumvent the prescrip- 
tive laws by including a small por- 
tion of a large tract of land subject 
to a mineral servitude or a royalty 
interest in a conventional unit con- 
taining other land on which a well 
has been drilled and production ob- 
tained and to omit to declare or 
express the intent or consent to 
divide the servitude or the royalty 
rights. 

The question of interruption of 
prescription accruing against min- 
eral and royalty rights by virtue 
of unitized operations will, no 
doubt, constitute a continuing 
problem. Further guidance from 
our Courts will be necessary before 
the Louisiana lawyer will be able 
to render a positive opinion in 
many instances. 

Most of you are familiar with 
the case of Bel Oil Corporation v. 
Fontenot'* in which it was decided 
by the Supreme Court of Louisiana 
that the gas gathering tax provid- 
ed for by R.S. 47:671-677 was un- 
constitutional as being in direct 
contravention of Section 21 of Ar- 
ticle 10 of the Constitution of Loui- 
siana. This section of the consti- 
tution authorizes the levy of a 
severance tax on natural resources, 
but prohibits the levy of any fur- 
ther tax or license upon oil, gas 
and sulphur leases or rights. 


The case of Johnson v. Smallen- 
berger!’ involved a situation where 





the mineral lessee through error 
failed to pay a delay rental which 
was necessary to maintain the min- 
eral lease concerned. Shortly there- 
after a well was drilled on a unit 
which included the land involved 
in this suit. After the well was 
completed as a producer, the plain- 
tiff demanded a release of the min- 
eral lease on the basis of the failure 
to make the delay rental payment 
and thereupon the defendant learn- 
ed for the first time that the rental 
had not been paid. The mineral 
lessee immediately forwarded the 
rental to the depository bank de- 
signated in the lease, but this pay- 
ment was refused by the lessor. 

The lessee contended that the 
lease was kept in force by the offer 
of the payment of rental just as 
soon as he learned of his “mistake” 
and equity required that the lessor 
should promptly inform the lessee 
of a mistake and give the latter an 
opportunity to correct it imme- 
diately, before a forfeiture could 
be demanded. The defendant also 
contended that the plaintiff was 
estopped from requiring cancella- 
tion of the lease because after he 
knew of the non-payment of the 
delay rental he watched the daily 
progress of the unit well and re- 
mained silent. 

The defendant relied on the hold- 
ings of the Louisiana Supreme 
Court in Jones v. Southern Natural 
Gas Company'® and Resinger v. 
Arkansas-Louisiana Gas Company, 
but Chief Justice Fournet speaking 
for the Supreme Court held these 
two cases to be inapplicable and it 
was decreed that the lease, being a 
so-called “unless” lease, ipso facto 
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terminated on the failure to pay 
the rental. The plea of estoppel 
invoked by the defendant was 
found to be without basis. 

In Tinsley v. Seismic Explora- 
tions, Inc.,?° the plaintiffs sought 
to recover damages for a geophysi- 
eal trespass. The case is somewhat 
unusual in that, instead of the 
landowners suing for the alleged 
damages, the suit was instituted 
by a party who held a mineral 
lease on the land affected by the 
trespass. 

A mineral lease affecting a 280- 
acre tract situated in Claiborne 
Parish had been granted to the 
plaintiff. The plaintiff-mineral les- 
see alleged that the defendant had 
conducted seismograph operations 
on the leased premises without the 
mineral lessee’s prior consent and 
the mineral lessee claimed damages 
under Civil Code Article 2315 on 
the ground that the information 
secured by the defendant in con- 
ducting the geophysical operations 
constituted a trespass on the min- 
eral lessee’s leasehold rights. It is 
interesting to note that the land- 
owner-lessor was not a party to the 
suit. 


The defendant geophysical com- 
pany had obtained the consent of 
the landowners without paying any 


consideration therefor and _ had 
paid no consideration for similar 
rights on the remainder of a 40,000 
acre block which included the land 
concerned in this case. 


The Supreme Court stated that 
the question at issue is whether a 
mineral lessee under the provisions 
of Article 2315 can maintain an 





action for damages resulting from 
a geophysical trespass committed 
by a third party who has the con- 
sent of the lessor-land and mineral- 
owner to conduct such operations. 


The Court recognized that the 
right to geophysically explore land 
for oil, gas or other minerals is a 
valuable right and that the infor- 
mation secured from such tests is 
highly valuable. This information 
can be utilized in dealing wth the 
landowner for his mineral rights 
and if the information is unfavor- 
able it quickly becomes a matter of 
public knowledge and impairs the 
power of the landowner to deal 
advantageously with his mineral 
rights. The Court also recognized 
that where such information is un- 
lawfully obtained by others the 
landowner is entitled to recover 
compensatory damages for the in- 
vasion of his property rights. 


Justice Simon, the author of the 
opinion in the Tinsley case, stated 
that exhaustive research had failed 


to reveal any cases where the 
Court had recognized and deter- 
mined the right of a mineral lessee 
to recover damages against a third 
party charged with a geophysical 
trespass. 


The Court reviewed Act 205 of 
1938, as amended by Act 6 of the 
Second Extra Session of 1950 (R.S. 
9:1105), which acts deal with the 
classification of mineral leases as 
real rights, and also discussed the 
jurisprudence pertaining to said 
acts. It was held that the statute, 
as amended, did not in its true 
sense make a mineral lease a real 
right, but was designed to place 
mineral lessees on the same basis 
as land-owners by conferring on 
them the benefits of the laws relat- 


ing to owners of immovable prop- 
erty. 

The Court stated that the follow- 
ing three things were essential for 
the mineral lessee to recover dam- 
ages in a geophysical trespass situa- 
tion of this type: 


(a) That the mineral lessee under 
the contract of lease became 
vested with the exclusive 
right to conduct geophysical 
surveys on the property con- 
cerned. 


That under the provisons of 
R.S. 9:1105 such right is 
protected against invasion by 
the timely recordation of 
the lease. 


(ec) That the damages claimed 
are established by the evi- 
dence. 


The Court observed that it did 
not have to decide whether the 
plaintiff mineral lessee in this sit- 
uation was granted the exclusive 
right to conduct geophysical opera- 
tions under his mineral lease and 
that the recordation of the lease 
protected the mineral lessee’s rights 
provided for in said statutes be- 
cause it was found that the mineral 
lessee had failed to prove any ac- 
tual damages. 


This case was up on writs from 
the Court of Appeal, Second Cir- 
cuit, and that Court, while stating 
that no actual damages had been 
proved, found the defendant geo- 
physical company had taken some- 
thing of value which belonged to 
the mineral lessee and, therefore, 
arbitrarily fixed the damages as 
being the sum of the cost of the 
mineral lease and all rentals paid 
thereunder. The Supreme Court re- 
versed this judgment and held that 
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if there has been no actual damage 
there can be no recovery. The 
Court stated that the award af- 
firmed by the Court of Appeal 
amounted to “the infliction of puni- 
tive or exemplary damages which 
are not recoverable under our law, 
nor can we countenance an award 
based on arbitrary measures.” 

To many oil and gas lawyers the 
most interesting decision rendered 
by the Louisiana Supreme Court 
during the last year was in the 
ease of Gueno v. Medlenka.”! This 
case answers some of the many 
questions as to the rights of a usu- 
fructuary in relation to mineral 
leases and mineral production. 


As stated by the Supreme Court, 
the case presented “for decision 
the question of the respective in- 
terests of a usufructuary and a na- 
ked owner in undiscovered oil, gas 


and other fugacious minerals under 
the land subject to the usufruct 
and also as to which one, if either, 
has the right to lease the property 
for purpose of exploration for and 
production of oil, gas and other 
minerals.” 


In this case the usufructuary had 
granted a mineral lease to one par- 
ty and the naked owner had grant- 
ed a mineral lease to another party. 
The land subject to the usufruct 
was unproductive. The naked own- 
er and its mineral lessee filed a 
declaratory judgment action seek- 
ing a declaration that the usu- 
fructuary had no right or interest 
in the oil, gas or minerals under 
the land affected by the usufruct 
and, therefore, was without au- 
thority to grant a mineral lease 


7117 So.2d 817 (1960). 
2209 La. 674, 25 So.2d 329 (1946). 
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and, further, that the mineral lease 
granted by the naked owner be 
decreed valid. 

The Court stated that it is no 
longer an open question that the 
exploration for oil and gas is min- 
ing within the meaning of our law, 
and ruled that Article 552 of the 
Civil Code restricts the right of the 
usufructuary to the enjoyment and 
proceeds of mines and quarries in 
the land subject to the usufruct 
which were actually worked before 
the commencement of the usufruct, 
and that the usufructuary has no 
rights with respect to mines and 
quarries not opened at the time of 
the creation of the usufruct. 

In its decision, the Court referred 
extensively to the case of Gulf 
Refining Company v. Garrett? and 
to the recent translation of Planiol 
by the Louisiana Law Institute. 

It was contended by the usu- 
fructuary that Article 552 is not 
applicable to oil and gas explora- 
tion because such operations were 
unknown at the time of the adop- 
tion of the Civil Code. The Court 
was not impressed with this argu- 
ment and said that “it is well known 
to the bench and bar and those en- 
gaged in the oil industry that this 
Court has consistently applied, as 
far as it has been able logically 
to do so, the provisions of the Civil 
Code in the determination of min- 
eral cases.” 

Since Article 552 withholds from 
the usufructuary mines and quar- 
ries not opened, the Court found 
that the Article necessarily recog- 
nizes the right of the naked owner 
to open a new mine on the land 





concerned and to retain the pro- 
duction therefrom. 


The District Court, while recog- 
nizing the validity of the lease 
granted by the naked owners, had 
ruled that their mineral lessee could 
not operate on the surface of the 
land without the prior consent of 
the usufructuary. While the Su- 
preme Court recognized that the 
naked owner is required by the 
Civil Code to deliver the thing to 
the usufructuary and to not impede 
the usufructuary in the enjoyment 
of the property or to impair his 
rights, it held that the naked own- 
er has certain basic rights which 
are co-extensive and concurrent 
with, and not subordinate to, the 
rights of the usufructuary, and one 
of these rights of the naked owner 
is the right to explore for minerals. 


Consequently, this case stands 
for the proposition that the naked 
owner, without the joinder of the 
usufructuary, has the right to grant 
a lease affecting property that was 
non-productive when the usufruct 
was created, can enter on the land 
for mineral exploration purposes 
without the consent of the usufruc- 
tuary, and is entitled to the pro- 
ceeds from wells completed after 
the creation of the usufruct. How- 
ever, it appears that if the naked 
owner or his mineral lessee should 
unnecessarily interfere with or in- 
jure the rights of the usufructuary, 
the usufructuary would have an 
action for damages. 


No doubt, Louisiana oil and gas 
lawyers are gratified that at least 
some of the problems as to the 
rights of a usufructuary have been 


* Civil Action No. 9046. 


resolved. However, it can be readi- 
ly seen that other usufructuary 
problems will arise. Suppose a well 
is being produced at the time of 
the creation of the usufruct and 
later additional wells in the same 
reservoir are completed on the land 
subject to the usufruct. Will the 
usufructuary be entitled to share 
in production from only the well 
which was in production at the 
time of the creation of the usufruct? 
Will the usufructuary be entitled 
to share in production from a well 
which is being drilled at the time 
of the creation of the usufruct? 
What is the status of a well which 
has been completed, but is shut-in 
at the time of the creation of the 
usufruct, or is thereafter shut-in? 
Further guidance from the Su- 
preme Court will be necessary be- 
fore any firm conclusions can be 
reached as to these questions and 
others. 


There is presently pending in 
the United States District Court 
for the Eastern District of Loui- 
siana the case of State v. Wallis,?% 
the so-called “mudlumps case.” This 
ease should be of particular interest 
to mineral lawyers and title exam- 
iners because it involves an entire- 
ly new concept of ownership by 
the Federal Government based on 
the “Tidelands” decision, and could 
affect the ownership of many thou- 
sands of acres of built-up land in 
the vicinity of the mouth of the 
Mississippi River. The Wallis case 
will not be discussed in this paper 
as it is still pending. However, it 
is recommended that its progress 
be closely followed. 














Pe ALLARD AROUND THE LISTRICTS 


Kudos and Appointments 


Associate Justice Joe B. Hamiter 
of the Louisiana Supreme Court 
was inducted into the LSU chapter 
of the Order of the Coif following 
an address he delivered at the an- 
nual Law Day USA program of 
the Student Bar Association 
The Loyola chapter of Blue Key, 
national honorary service frater- 
nity, has tapped for membership 
Joseph V. Bologna, New Orleans at- 
torney, and The Rev. Louis Heigel, 
S.J., a Doctor of Canon Law who 
was admitted to the Louisiana 
State Bar in June... Nauman 8. 
Scott, an Alexandria attorney, has 
been appointed 1960-61 director of 
the Alexandria - Pineville United 
Fund. 


Tilly Named President 

Ward L. Tilly, New Iberia city 
judge, has been elected president 
of the Iberia Parish Bar Associa- 
tion. He succeeds Knowles Tucker. 
Others voted to office are Wilbur 
L. Allain, Jeanerette, vice-president, 
and John M. Duhe, Jr., secretary- 
treasurer. 


Bar Exams Set 


The LSBA Committee on Bar 
Admissions has set July 11, 12 and 
13 as dates for its next bar exams, 
to be held in New Orleans, accord- 
ing to Solomon S. Goldman, com- 
mittee secretary. 
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50 Years’ Practice 


Lafayette attorneys George P. 
Leslie and J. J. Fournet were hon- 
ored at a Law Day 1960 banquet 
tendered by the Lafayette Bar As- 
sociation. Each has practiced law 
for 50 years. 


Law Firm Announcements 


The New Orleans law firm of 
Adams and Reese announces the as- 
sociation of Richard C. Baldwin in 
their general practice .. . Leon D. 
Hubert, Jr., Edward M. Baldwin 
and Malcolm V. O’Hara have 
formed the New Orleans law firm 
of Hubert, Baldwin and O’Hara 

Rittenberg, Weinstein and 
Bronfin announce the association 
of Sylvan J. Steinberg and Martin 
L. C. Feldman in their general 
practice and that the name of the 
successor firm is Weinstein and 


Bronfin. 


Jefferson Parish Bar 


Harold A. Buchler has succeeded 
A. J. Graffagnino as president of 
the Jefferson Parish Bar Associa- 
tion. Other officers are Nat B. 
Knight, Jr., first vice-president ; 
DeSonier, second vice- 
Frederick J. R. 

Members of the 
executive committee are Nestor L. 
Currault, Jr., and Oneal C. Le- 
gendre, Jr. 


Lows G. 
president, and 
Heebe, secretary. 





NEW OFFICERS of the Louisiana State Bar Association, inducted at the 
annual meeting in Biloxi, are (from left) Richard B. Sadler, Jr., Alex- 
andria, president; Alvin R. Christovich, Sr., New Orleans, vice-president, 
and Roy L. Price, Metairie, secretary-treasurer. 


LSBA House of Delegates 


First Judicial District 
Dixon Carroll, Pike Hall, Jr., 
Charles L. Mayer, John R. 


Pleasant, Marlin Risinger, Jr. 
Second Judicial District 
A. B. Atkins, Jr., 
W. T. Holloway 
Third Judicial District 
L. D. Napper 
Fourth Judicial District 
Murphy Blackwell, Jr., 
Ronald L. Davis, Jr. 
Fifth Judicial District 
W. Davis Cotton, 
John B. Knight, Jr. 
Sixth Judicial District 
‘d. H. Laneaster, Jr. 
Seventh Judicial District 
W. C. Falkenheiner 
Eighth Judicial District 
W. T. McCain 
Ninth Judicial District 
George B. Hall, 
Robert B. Neblett, Jr. 
Tenth Judicial District 
Gerard F. Thomas, Jr. 


Eleventh Judicial District 
John P. Godfrey, 
Charles C. Hunter 
Twelfth Judicial District 
Mare Dupuy, Jr. 
Thirteenth Judicial District 
J. Burton Foret 
Fourteenth Judicial District 
John A. Hickman, Thomas L. 
Raggio, Everett R. Scott, Jr. 
Fifteenth Judicial District 
Charles J. Boudreaux, Marcus 
A. Broussard, Jr., J. Winston 
Fontenot 
Sixteenth Judicial District 
Tom L. Horne, Jr., Jacob S. 
Landry, Earl H. Willis 
Seventeenth Judicial District 
Jack B. Wise, 
Richard E. Talbot 
Eighteenth Judicial District 
Paul G. Borron, Jr. 
J. Thomas Jewell 
Nineteenth Judicial District 
Frank 8. Craig, Jr., Frank W. 
Middleton, Jr., John W. Parker, 
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Ashton L. Stewart, John F. 
Ward, Jr. 
Twentieth Judicial District 
Stephen P. Dart, Sr. 
Twenty-First Judicial District 
Ronald A. Curet 
John D. Kopfler 
Twenty-Second Judicial District 
Gus A. Fritchie, Jr., 
Bascom D. Talley, Jr. 
Twenty-Third Judicial District 
Glynn A. Long, 
Eugene L. Wallace, Jr. 
Twenty-Fourth Judicial District 
Fred 8S. Bowes, Louis G. 
DeSonier, Jr., Oneal C. 
Legendre, Jr., Clarence Martin 
Twenty-Fifth Judicial District 
Rudolph M. McBride 
Twenty-Sixth Judicial District 
Charles A. Marvin 
Twenty-Seventh Judicial District 
James G. Dubuisson 


Jacque B. Pucheu 


Twenty-Eighth Judicial District 
A. B. Parker 


Twenty-Ninth Judicial District 
Elmore D. Beenel 

Thirtieth Judicial District 
W. R. Jackson, Jr. 


Thirty-First Judicial District 
John P. Navarre 


Orleans Parish 
William L. Andry, Peter H. 
Beer, Ernest A. Carrere, Jr., 
Walter Carroll, Jr., Fred J. 
Cassibry, James H. Drury, 
Albert J. Flettrich, H. Martin 
Hunley, Jr., Robert E. Leake, 
Jr., Robert E. LeCorgne, Jr., 
Felicien Y. Lozes, Edmund 
Mellhenny, Warren E. Moule- 
dous, Paul O. H. Pigman, W. 
Ford Reese, Bat. P. Sullivan, 
John G. Weinmann, Thomas 
C. Wicker, Jr. 





Audited Financial Statements 
Louisiana State Bar Association 
March 31, 1960 
Certified Public Accountants’ Certificate 
Board of Governors 
Louisiana State Bar Association 
New Orleans, Louisiana 

We have examined the financial statements of the Louisiana State 
Bar Association for the year ended March 31, 1960. Our examination 
was made in accordance with generally accepted auditing standards 
and accordingly included tests of the accounting records and such other 
procedures as we considered necessary in the circumstances. 

In our opinion, the accompanying balance sheet, statement of cash 
receipts and disbursements and schedule of cash disbursements pre- 
sent fairly the financial position of the Louisiana State Bar Association 
as of March 31, 1960, and the results of its operations for the year then 
ended in conformity with generally accepted accounting principles ap- 
plied on a basis consistent with that of the preceding year. 

It is also our opinion that the Statement of Entertaining Account— 
Annual Meeting presents correctly the information presented therein. 

NEUBURGER & COERVER, 
New Orleans, Louisiana Certified Public Accountants 
April 30, 1960 
(SEE ACROSS) 
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BALANCE SHEET 
LOUISIANA STATE BAR ASSOCIATION 


March 31, 1960 


ASSETS 


Cash: 
In bank — general account 


Petty cash 


In special annual meeting account 


U. S. Government bonds: 
Series “K”, 2.76%, due November 14, 1967 (current 
redemption value $4,347.00) — at cost 


Treasury bond, 25%, due February 15, 1965 (current 
market value $9,340.00): 
Maturity value 10,000.00 


Less unearned discount 96.47 


$29,855.65 
15.00 


$29,870.65 
9,830.48 


9,903.53 





Prepaid expenses — 1960/61 annual meeting 
Office Equipment — at cost 


Less allowances for depreciation 


TOTAL ASSETS 


LIABILITIES AND SURPLUS 


Account payable — unpaid balance on Addressograph machine 
Annual meeting entertainment assessments collected 


Membership dues collected in advance: 
For fiscal year 1960/61 


For years subsequent to 1960/61 


Surplus: 
Balance at April 1, 1959 


Excess of disbursements over receipts for 1959/60 


TOTAL LIABILITIES AND SURPLUS 


$ 7,544.99 
2,073.89 


$39,701.13 


14,403.53 


1,126.74 


5,471.10 





$34,082.00 
284.00 


$60,702.50 


$ 766.18 
9,830.48 


34,366.00 





$19,262.87 
3,523.03 


$44,962.66 


15,739.84 





_$60,702.50 
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STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS 
AND COMPARISON OF ACTUAL AND BUDGET AMOUNTS 
LOUISIANA STATE BAR ASSOCIATION 
Year ended March 31, 1960 


Actual Is 
Over (Under) 1959/60 
Budget Budget 
RECEIPTS 


Dues: 

For years prior to 1959/60 223.00 

For 1959/60 565.00) $77,070.00 
Penalties (included $45.00 for prior years) 20.00 100.00 
Admissions to the Bar fees 30.00) 2,000.00 
Bar examination fees 25.00 600.00 
Royalties — Louisiana Formulary Annotated 171.05 -O- 
Interest on U. S. bonds 19.44 386.70 


$ 223.00 
76,505.00 
120.00 
1,970.00 
625.00 
171.05 
406.14 





RECEIPTS APPLICABLE TO 1959/60 ($ 136.51) $80,156.70 
DISBURSEMENTS—for expenses—schedule attached 5,621.50 89,164.72 


$80,020.19 
83,543.22 





NET DEFICIT $ 5,484.99 $ 9,008.02 


$ 3,523.03 








RECONCILIATION OF CASH ACCOUNT 
RECEIPTS 


Cash receipts as shown above 

Add: 
Prior years’ dues assessed at April 1, 1959 
1960/61 and subsequent years’ dues collected 


$ 80,020.19 


34,170.00 





Deduct: 
1959/60 dues collected prior to April 1, 1959 $47,562.00 


Bond discount — noncash income 19.44 


$114,190.19 


47,581.44 





TOTAL CASH RECEIVED IN 1959/60 
Add cash in banks at April 1, 1959 


DISBURSEMENTS 
Cash disbursements as shown above $83,543.22 
Add amounts excluded from disbursements: 
Prepaid 1960 annual meeting expenses $ 1,126.74 
Payments on equipment purchased 1,458.22 2,584.96 


$86,128.18 





Deduct: 
Amounts prepaid at April 1, 1959, included above $ 1,293.43 
Depreciation — noncash expenses 752.56 2,045.99 


$ 66,608.75 
47,329.09 


$113,937.84 


84,082.19 





CASH IN GENERAL BANK ACCOUNTS AT MARCH 31, 1960 
GENERAL BANK ACCOUNTS AT MARCH 31, 1960 
National American Bank $ 7,722.38 
Hibernia National Bank 7,145.64 
National Bank of Commerce 8,503.78 
Whitney National Bank 6,483.85 


$29,855.65 
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$ 29,855.65 
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LOUISIANA STATE BAR ASSOCIATION 


Year ended March 31, 1960 


Dues Assessed 
Dues assessed at April 1, 1959 
Dues assessed against 26 lawyers readmitted 
or returning to practice 


Deduct dues from members eliminated from the 
Association’s roster for the following reasons: 
2 Members deceased 
1 Member elevated to the judiciary 
1 Member entered armed forces 
7 Members who became inactive 
23 Members who were made ineligible 
for nonpayment of dues 
2 Members who could not be located 
1 Member disbarred 


TOTAL ASSESSED DUES COLLECTED 


Dues Waived 
For members who at April 1, 1959, were: 
In the judiciary (94) $ 2,350.00 
In the armed forces (81) 1,445.00 
In poor health or old age (35) 875.00 


For members admitted during the year (204) 


ANALYSIS OF MEMBERSHIP DUES ACCOUNT 









STATEMENT OF ENTERTAINING ACCOUNT—ANNUAL MEETING 


LOUISIANA STATE BAR ASSOCIATION 
Year ended March 31, 1960 


Balance on deposit at April 1, 1959 

Receipts from members to defray entertaining costs 
at 1959 annual meeting (after refunds of $420.00 
to 28 members) 


Less disbursements: 

Bank exchange charges 

Rene Louapre, Jr.—orchestra 

Buena Vista Hotel—facilities, etc. 

Service at registration desk by Association's 
employees 

Payment to Louisiana State University for collections 
made by Association for L.S.U. cocktail party 


BALANCE AFTER PAYING 1959 MEETING COSTS 
Receipts from members to defray entertaining costs 
at 1960 annual meeting 
Less bank exchange charges 


BALANCE IN BANK AT MARCH 31, 1960 


64 








$77,050.00 
743.00 
$77,793.00 
$ 50.00 
25.00 
5.00 
175.00 
515.00 
100.00 
25.00 895.00 
$76,898.00 
$ 4,670.00 
1,020.00 
$ 5,690.00 
$ 3,643.64 
10,680.50 
$14,324.14 
$ 1.26 
528.00 
11,386.00 
150.00 
47.50 12,112.76 
$ 2,211.38 
$ 7,620.00 
90 7,619.10 
$ 9,830.48 
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COMMITTEE AND SECTION REPORTS 











Report of the Section on Local Bar 
Organizations 


Your present chairman succeeded 
to his position late in the term of of- 
fice due to the resignation of the for- 
mer chairman. Therefore, I am han- 
dicapped in giving a report to the 
House. Further, due to this change 
in administration, the activities of the 
Section have been most limited. 

This Section was active in the prep- 
aration and presentation of the pro- 
gram at the Ninth Louisiana Confer- 
ence of Local Bar Associations held 
in Baton Rouge on December 11 and 
12, 1959. A very excellent program 
was presented as is shown by a copy 
of the program attached to this re- 
port. Included among these speakers 
was Mr. Ben Miller, who delivered a 
paper on the responsibility of local 
bars in the selection of judicial candi- 
dates which is presently receiving 
national prominence. 

It seems in order to comment at 
this time that the present thinking of 
the association is to return the mid- 
winter meeting to the local bars, 
which purpose and philosophy was 
the original raison d’etre, but from 
which purpose there has been a grad- 
ual deviation over the years. How- 
ever, if this is to be accomplished, 
greater interest must be exhibited by 
the Local Bar Associations and by 
this Section. 

The only other activity has been 
the preparation for the Section Meet- 
ing at the Annual Meeting. The prin- 
cipal speaker will be Mr. Richard B. 
Montgomery speaking on the recent 
economic survey conducted in the 
Bar Association. Also to be present- 
ed will be a resume of the general ac- 
tivities among the local bar associa- 
tions during the past year. In gather- 
ing this information, it was stressed 
to the bar associations that this Sec- 
tion intended to become more active 
and would attempt to provide liaison 
between the various organizations 
over the state. 

It is regretted that this Section is 
unable to show more worthwhile en- 
deavors during the past year. It 
should be recognized that this Section 


is one of the more important of the 
association because it deals with the 
grass roots level. It is our hope that 
the coming year will result in prog- 
ress along this line. 

Respectfully submitted, 


R. W. FARRAR, JR. 
Chairman 

Section on Local Bar 
Associations 
Louisiana State Bar 
Association 


+. 
i 





Report of Committee on Continuing 
Legal Education 


For the first time in the history of 
the Louisiana State Bar Association, 
this Committee attempted to hold a 
series of programs for practicing 
lawyers sponsored by the Association 
itself. 

The Committee held its organiza- 
tional meeting on September 19, 1959, 
in Baton Rouge, Louisiana, and a pro- 
gram for the year was then planned. 

The first legal institute was de- 
voted to expropriation proceedings 
and to other matters of current pro- 
fessional interest. It was held on De- 
cember 12, 1959. The program was 
as follows: 

9:00 A.M. Pollard Sealy, Appraisal 
Techniques in Expropriation Matters. 

10:00 A.M. R. Gordon Kean, Jr., 
Trial of an Expropriation action for 
the Expropriating Body. 

10:45 A.M. Ralph Kaskell, Jr., Trial 
of an Expropriation Action for the 
Landowner. 

11:30 A.M. Questions and Answers. 

1:00 P.M. Samuel Lang, Wage Hour 
Problems of Small Businesses 

1:45 P.M. Edmund Mcllhenny, Me- 
chanics of Managing the Law Office. 

2:45 P.M. Murray Cleveland, Law 
Partnership Agreements. 

Approximately fifty lawyers at- 
tended the program. 

On February 3, 1960, a conference 
was held by members of the commit- 
tee with John B. Wirt representing 
the Joint Committee on Continuing 
Legal Education of the American Law 
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Institute and the American Bar Asso- 
ciation, and future activities of the 
committee were planned. 

On April 14, 1960, a program was 
held in New Orleans, jointly spon- 
sored by the Committee for Continu- 
ing Legal Education and the Institute 
Programs Committee of the New Or- 
leans Bar Association. The following 
program was presented: 

10:00 A.M. Paul O. H. Pigman, The 
Drafting of a Basic Inter Vivos Trust. 

Question Period. 

11:00 A.M. Wood Brown, The Draft- 
ing of Basic Testamentary Trusts. 

Question Period. 

Although the Committee had hoped 


to put on additional institutes in oth- 
er parts of the State, it has not yet 
been possible to make arrangements 
for these. However, it is hoped that 
at a future date such programs will 
be held. 


Respectfully submitted, 

Alvin B. Rubin, chairman; George 
B. Hall, Robert L. Kleinpeter, William 
H. McBride, John C. Camp, Louis D. 
Smith, Jack J. Cousin, Alfred B. Man- 
sour, Lawrence B. Donohoe, Jr. Rob- 
ert T. Jorden, Robert H. Easterling, 
Harry R. Sachse, Joseph V. Bologna, 
Lawrence B. Sandoz, Jr., Sidney E. 
Cook, John G. Weinmann, Thomas E. 
Stagg, Jr. 


Report of the Standing Committee on 
Selection of Judicial Candidates 


The Standing Committee on Selec- 
tion of Judicial Candidates has been 
engaged throughout the year in 
studying the various problems con- 
nected with Selection of Judicial 
Candidates. A review was made of 
the past activities of this committee 
by examination of the annual reports 
of the Bar Association through the 
courtesy of Mr. Stephen A. Mascaro, 
and in addition thereto the commit- 
tee received information from various 
sources. Some detailed information 
was received from the American Bar 
Association with reference to the con- 
ducting of plebiscites or polls among 
the lawyers in various other states in 
order that the activities in those 
states might be compared with our 
own and some conclusion reached as 
to the advisability of such procedure. 
In addition, we were favored with 
the results of the study of this ques- 
tion by the Honorable Ben R. Miller, 
who has made some study of the 
questions involved. 

At a meeting of the committee, it 
was determined that the problem 
could perhaps be divided into sev- 
eral categories, namely, (1) study and 
recommendations for the selection of 
judicial candidates which would in- 
volve the method of selection, that is, 
whether by election, appointment or 
by some modification of the Missouri 
plan for selection of Judges, (2) 
whether a plebiscite, or poll of the 
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attorneys, should be held in the ter- 
ritorial jurisdiction from which 
Judges are to be selected, (3) wheth- 
er a Code of Conduct for judicial 
elections should be adopted and the 
question of the preparation of such 
a Code of Conduct for judicial elec- 
tions. 

The committee concluded that the 
question of the problem of selection 
rather than election of Judges re- 
quired a great deal of study and 
would involve a long-range program. 
The committee recommended the con- 
tinuation of the study of the question 
of selection of Judges and favored 
the reactivation by the committee of 
this entire question. 

In connection with the question 
of plebiscite or poll of attorneys as to 
judicial candidates, it was felt that 
further information should be ob- 
tained on this and the sentiment of 
local and district bars should be ob- 
tained, and the committee planned to 
follow through toward the accom- 
plishment of this objective. 


The committee felt that a Code of 
Conduct for judicial elections was 
most important and that prompt 
study should be given of the question. 
A sub-committee was appointed to se- 
cure additional information in order 
to report to the entire committee in 
the effort to formulate definite rec- 
ommendations. 

It is felt that the work of this com- 
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mittee is most important to the en- 
tire question of selection of judicial 
candidates and that it will take some 
time to formulate definite recommen- 
dations. With this in view, the com- 
mittee recommends the continued ac- 
tive study of the entire problem by 
the Standing Committee on Selection 
of Judicial Candidates. 


Respectfully Submitted, 

A. R. CHRISTOVICH, SR. 
THOMAS W. LEIGH 
VICTOR SACHSE 
GEORGE B. HALL 
MICHAEL J. MOLONY, JR. 
OLIVER P. STOCKWELL 
CLARENCE L. YANCEY 

J. J. DAVIDSON, JR. 


Report of the Special Insurance Committee 
Of the Louisiana State Bar Association 


William E. Skye, Chairman 


Iddo Pittman, Jr., Earl H. Edwards, 
T. Haller Jackson, Jr., H. Martin 
Hunley, Jr., Mary M. Robinson, Louis 
D. Smith. 

The Special Insurance Committee 
of the Louisiana State Bar Associa- 
tion has been in existence since 1958. 
Each successive administration has 
renewed the life of the Committee. 
It was charged with the task of re- 
viewing the insurance program of the 
Association and investigating the pos- 
sibilities of securing a Group Insur- 
ance Program on behalf of the mem- 
bers of the Association, as well as 
reviewing the present insurance pro- 
gram to see if it could be improved. 
In addition, the Committee was in- 
structed to investigate the available 
Professional Liability Insurance pro- 
grams. 

During 1958 and 1959 the Commit- 
tee investigated the then existing in- 
surance program and was of the opin- 
ion that it could be considerably im- 
proved and supplemented. In addi- 
tion, it also investigated the available 
Professional Liability Insurance pro- 
grams available and selected the pro- 
gram of one insurer as the best on 
the market and recommended to the 
Board of Governors that this particu- 
lar program be officially endorsed by 
the Association, which recommenda- 
tion was approved by the Board. 


The Professional Liability Insur- 
ance program was instituted on May 
12, 1959, and through March 17, 1960, 
one hundred eighty policies were 
written covering six hundred twenty- 
five lawyers. During 1959, losses in- 
curred and paid amounted to $1571.00. 
The outstanding reserve at the end of 
1959 was $3,850.00 which represented 
five claims. 


Since inception of the program, the 
carrier, working with the Committee, 


has improved the original policy 
which the Committee and the Board 
of Governors approved. The Com- 
mittee feels that this particular policy 
is the best on the market today at the 
best available rates. 

The Professional Liability Program, 
because of requirements of the Insur- 
ance Code of Louisiana, was written 
on a franchised plan with individual 
policies rather than a group plan with 
a master policy. 

Brokers of Record for the Bar Asso- 
ciation were appointed by the Board 
of Governors, upon recommendation 
of the Committee, to work with the 
Committee on group insurance pro- 
grams. Working with the expert as- 
sistance and counsel of these Brokers, 
the Committee conducted a survey of 
the members of the Association and 
found a great preference among the 
members for a Major Medical Pro- 
gram. Such a program was success- 
fully installed during 1959 and early 
1960. As of March 21st, 1960, the 
Brokers of record made the following 
report to the Committee, to-wit: 


1. Number insured _______1,609 








2 Annual premiums $90,000.00 
3. Total reported claims ——$28,232.00 
4. Claims paid $24,732.00 
5 Claims pending _______$ 3,500.00 
6. Total number of claims 

TEDOrvEG OF 
7. Total number of claims 

paid 60 
8 Number of claims 

WGTiCI ons 


As of the present time, the Major 
Medical Plan appears in very sound 
condition. Of course, due to the 
broad nature of the protection pro- 
vided and the constantly increasing 
medical costs, nothing definite can be 
said on the basis of such limited ex- 
pense. 
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A very unusual and unique phase 
of the Major Medical Program was 
that for the first time in this field of 
insurance, a retention and reserve sys- 
tem was installed under which the 
insurance carrier fixed, in advance, 
his percentage of profit on the pre- 
miums paid and agreed that the par- 
ticipating members of the program 
would own any excess which might 
result from a favorable experience of 
the program. Under such a retention 
and reserve system, in the event the 
program is profitably administered so 
that there results an excess of premi- 
ums over claims, this excess money is 
set aside by the insurance carrier and 
actually belongs to those participating 
in the program. This excess can be 
used to broaden coverage, decrease 
premiums or increase benefits, as de- 
cided by the Bar Association, rather 
than as decided by the carrier. In 
addition, in the event the Bar Asso- 
ciation becomes dissatisfied with the 
manner in which the carrier is under- 
writing the program, the Association 
has the right to transfer the plan in 
mass to another carrier and any ex- 
cess money in the retention fund will 
be payable to the Bar Association for 
the benefit of the members partici- 
pating in the program. All records of 


the participating members are kept 
in the office of the Brokers of Record 
and actually belong to the Bar Asso- 
ciation. 


After a successful installation of 
the Major Medical Program and the 
Professional Liability Program, the 
Committee next investigated the pos- 
sibilities of the installation of an im- 
proved Disability Income program. 
After a thorough investigation of the 
Disability Income Programs available 
on the market today, the Committee 
was of the opinion that there were 
available many programs which were 
superior to the one which had been 
installed some years ago. Specifica- 
tions were drafted by the Brokers un- 
der the supervision of the Committee 
members for an improved program 
and the carrier under the old program 
was first offered the privilege of writ- 
ing such a policy. After refusal of 
the carrier to improve his program 
along the lines suggested, the Com- 
mittee solicited bids from other major 
carriers and recommended to the 
Board the acceptance of the bid of 
one of the carriers, which happened 
to be the same carrier who was un- 
derwriting the Major Medical Pro- 
gram, which recommendation was ap- 
proved by the Board and the Program 
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was recommended to the members of 
the Bar Association. 

The Disability Income Program was 
very favorably received by the mem- 
bers of the Bar Association. Every 
application which was received was 
approved and a policy issued, with 
impaired risks limited to certain max- 
imum benefits. This program is pres- 
ently being administered on a fran- 
chise plan with individual policies 
rather than a group program with a 
master policy. This will necessarily 
continue until a sufficient number of 
participants are obtained to qualify 
for a Group Insurance Program. As of 
the date of this report, it appears al- 
most a certainty that a sufficient num- 
ber of participants will be obtained in 
the near future. This group program 
will be on the same retention and re- 
serve plan as the Major Medical Pro- 
gram. In addition, upon the issuance 
of a group policy, the benefits of some 
of the policies issued on an impaired 
risk basis will be increased. 

The Committee feels that it cannot 
over-emphasize the superiority of a 
group plan with a retention and re- 
serve program, over individual poli- 
cies issued on a franchise basis. Un- 
der a master policy issued under the 
group plan, the control of the entire 
program is vested in the members of 
the Bar Association participating 
therein, rather than control being 
vested in the underwriting carrier. 
Profits resulting from favorable ex- 
perience belong to the participating 
members in the Program and not to 
the carrier. To the knowledge of the 
Committee members and the Brokers 
of Record, the Major Medical Pro- 
gram is the first such retention and 
reserve program that has been in- 
stalled in the United States in this 
type of insurance. When a sufficient 
number of participating members 
have been obtained in the Disability 
Income Program, the group program 
will be installed. 


The Committee recommends to the 
Board of Governors that this Com- 
mittee be made a permanent or 
standing Committee of the Bar Asso- 
ciation. The Group Insurance Pro- 
gram will likely continue for many 
years and it is the feeling of the Com- 
mittee that there should be some liai- 
son between the insurance carrier and 
the participating members of the Pro- 
gram. There should be some Com- 
mittee charged with the responsibil- 
ity of supervising the Program with 
the Brokers of Record for and on be- 
half of the Bar Association. It is the 
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further feeling of the Committee that 
there should be some permancy of 
the members of the Committee that 
terms of the Committee members 
should be staggered so as to insure 
that there will not be a complete 
change of membership each year. 


The Committee further recom- 
mends to the Board of Governors that 
the new Committee be instructed by 
the Board to investigate the possibili- 
ties of securing additional insurance 
programs on behalf of the members 
of the Bar Association, including a 
group of life insurance program as 
well as some type of tax deductible 
pension plan. 


At this time, the Committee would 
like to compliment the Brokers of 
Record appointed by the Board of 
Governors, Mr. Henry J. Miltenberger 
and Mr. Lloyd Adams, Jr., of New 
Orleans, for the highly efficient man- 
ner in which they have represented 
the Bar Association in the installa- 
tion and administration of the insur- 
ance programs. Their expert assist- 
ance and advice has been of great 
value to the Committee in its work. 
They have done a truly outstanding 
job for and on behalf of the Louisi- 
ana State Bar Association. 

Respectfully submitted, 


WILLIAM E. SKYE, Chairman. 


Report of the LSBA Special Committee 
On Clients’ Security Fund 


The Special Committee to study 
the feasibility of a clients’ security 
fund in Louisiana, was established 
on September 21, 1959, and it imme- 
diately undertook the task of inves- 
tigating the recommendations of the 
American Bar Association and the ex- 
perience of state and foreign bar as- 
sociations which had initiated clients’ 
security funds within their respective 
jurisdictions. 

An interim report has been previ- 
ously submitted and published in the 
February, 1960, issue of the Louisiana 
Bar Journal. The material therein 
covered will not be repeated here ex- 
cept by reference. 

The idea of a clients’ security fund 
is a relatively new one in the United 


States, and has been put into effect 
in only a few states in the United 
States. At this time, according to a 
report of March 2, 1960, of the Spe- 
cial Committee on The Clients’ Se- 
curity Fund of the American Bar As- 
sociation, five (5) such funds have 
been established on the state level 
namely in Colorado, New Mexico, 
Pennsylvania, Vermont and Washing- 
ton. Six (6) additional funds in other 
states had received preliminary ap- 
proval at the time of that report, but 
final action had not yet been taken 
by the membership in those states 
(Illinois, Indiana, Kentucky, New 
Hampshire, Oregon and Virginia). 
Connecticut, Iowa, Maryland and 
Florida Bar Association officers be- 





“TIME IS OF THE ESSENCE” 


a thorough and accurate job? 


dependable and accurate service. 


jam, call— 


430 CHARTRES STREET 





While this is an important principle in certain types of contractual cases, this 
phrase may be of extreme importance to the lawyer in his every day practice, i.e., 
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lieve that affirmative action may be 
expected in those states shortly. 


A study of the plan in operation in 
the City Bar Association of Phila- 
delphia, and in the Vermont Bar As- 
sociation was undertaken by your 
committee as representing an ex- 
ample of an insured fund on the one 
hand and an uninsured fund on the 
other. From the information now at 
hand, it clearly appears that the type 
of program favored by most states is 
of the uninsured plan. 


Basically, a clients’ security fund, 
as adopted in those states, and in 
foreign jurisdictions, exists for the 
purpose of protecting the public and 
the organized bar from the results of 
a defalcation by an attorney with the 
clients’ funds coming into his hands 
in the course of his handling of the 
client’s legal affairs after which the 
attorney or his estate is unable to re- 
spond to a judgment in favor of the 
client for the loss. Expressions of the 
leaders of other bar associations are 
quoted in the February 1960 article 
which appeared in the Louisiana Bar 
Journal. Briefly, the client is pro- 
tected, and, the honor and integrity 
of the bar as a whole is upheld. Bas- 
ically the committee has found that all 
bar associations where the fund has 
been tested now take pride in the ex- 
istence of the fund on moral grounds, 
as well as recognizing it as a fine 
practical device which is unsurpassed 
for its public relations value in im- 
proving the good standing of the bar 
and its members in the eyes of the 
public at large. 


On both grounds, the committee of 
the Louisiana Bar Association recom- 
mends the adoption of the Clients’ 
Security Fund in principle and has 
undertaken a detailed study of the 
need for financing, administering, in- 
vesting and disbursing the funds of 
the contemplated clients’ security 
fund in Louisiana, and proposes to 
make specific recommendations for 
the institution of such a fund and for 
its management and administration 
during the coming year. 


Further study is necessary to re- 
solve certain questions of detail and 
the committee recommends that it be 
continued with its present member- 
ship for the following year, and, 
makes the following further specific 
recommendations: 
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1. That the Louisiana State Bar 
Association establish a_ self-insured 
clients’ security fund in Louisiana to 
be administered by a Board of Trus- 
tees to be appointed by the President 
of the Louisiana Bar Association, 
composed of five (5) members with 
overlapping terms and providing for 
the appointment of one (1) new mem- 
ber each year to replace the member 
whose term has expired. The pur- 
pose of the fund shall be to reimburse 
clients for losses caused to them by 
an attorney acting as such as a result 
of his embezzlement. It is recom- 
mended that it shall not provide for 
payment of losses as a result of an 
attorney’s actions as a trustee, agent, 
or investment counsellor. Payment 
shall be made only where the client 
has exhausted his legal remedies 
against the attorney, and, a condi- 
tion for consideration of a claim by 
the trustees of the clients’ security 
fund shall be (1) a final judgment in 
favor of the client and against the at- 
torney with (2) a proper showing of 
an unsuccessful attempt at execution 
and (3) a proper instrument of as- 
signment of the judgment. 


Inasmuch as the clients’ security 
fund in Louisiana must commence 
with limited finances, it is recom- 
mended that a maximum amount be 
fixed as the limit for which any one 
(1) person may receive indemnifica- 
tion during the first five (5) years of 
the operation of the clients’ security 
fund. In the discretion of the trus- 
tees, approved claims may be paid 
in whole or in part and under such 
terms and conditions as the trustees 
in their discretion see fit, but within 
the limit of the funds on hand, and 
further with due consideration to the 
continued existence of the clients’ 
security fund. 


It is further recommended that the 
fund be commenced by a grant from 
the Louisiana Bar Association in an 
amount to be determined from a 
study of the losses occasioned over 
the history of the Louisiana Bar As- 
sociation, which study has been com- 
menced through this special com- 
mittee and the executive counsel of 
the Louisiana Bar Association and 
will be completed during the coming 
year. A small increase in dues may 
be required in addition to the grant 
from the Bar Association out of its 
present funds on hand in the event 
that another source of financial as- 









ate Bar 
-insured 
Siana to 
of Trus- 
esident 
ociation, 
Prs with 
ding for 
lw mem- 
member 
he pur- 
imburse 
hem by 
a result 
recom- 
vide for 
lt of an 
e, agent, 
Payment 
e client 
emedies 
A condi- 
laim by 
security 
yment in 
t the at- 
wing of 
xecution 
t of as- 






















security 
mmence 
recom- 
iount be 
any one 
mnifica- 
years of 
security 
he trus- 
be paid 
ler such 
trustees 
t within 
nd, and 
n to the 
clients’ 


that the 
nt from 
n in an 
from a 
ed over 
Bar As- 
2n com- 
1 com- 
insel of 
on and 
coming 
ies may 
e grant 
t of its 
e event 
cial as- 














sistance (which is under considera- 
tion and study) has not developed. 

It is proposed during the coming 
year to continue the studies above 
mentioned and to submit an appro- 
priate resolution for the purpose of 


putting this fund into operation at 
an early date. 
Respectfully submitted, 
JOHN W. BRYAN, JR., 
Chairman, Special Committee 
on Clients’ Security Fund 


Report of the LSBA Section of Taxation 


This will constitute the report of 
the Section on Taxation of the Louisi- 
ana State Bar Association since the 
last Annual Meeting. The Section 
was not called upon to provide a pro- 
gram speaker at the Mid-Winter Ses- 
sion in Baton Rouge, although it was 
ready to do so. 

The Chairman and the Secretary of 
the Section conceived the idea of set- 
ting the Section up on a formal basis 





CHAIRMAN OF THE TAXATION section, Edward B. Benjamin, Jr., New 


with membership solicited in the Bar 
Association Journal and with nominal 
dues required to be paid by each 
member. For these dues we intended 
to institute quarterly newsletters to 
be sent to members of the Section 
only, dealing with substantive and 
procedural items of interest to Louisi- 
ana attorneys handling tax cases or 
dealing with tax problems, and with 
all members of the Section invited to 





Orleans, looks over the shoulders of program speakers Hoffman F. Fuller, 
New Orleans, (left) and Robert McL. Jeter, Jr., Shreveport. Jeter spoke 
on “Taxwise Handling of Estates by Louisiana Lawyers” and Fuller on 
“Availability of Associations Taxable as Corporations, Instead of Partner- 
ships, to Louisiana Attorneys and Physicians.” 
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contribute items of interest to the 
newsletters and to be given credit for 
items printed. We further considered 
the idea of having a cocktail party 
for members of the Section at the 
Annual Convention, but have con- 
cluded that this will be impractical 
because of the fact that the program 
is already so crowded. 

In implementing this plan the 
Chairman and the Secretary wrote to 
the North Carolina, Texas and Flor- 
ida Bar Associations asking what be- 
tween-convention activities the Sec- 
tion of Taxation of each of these As- 
sociations is engaged in. Replies which 
varied in satisfactoriness were re- 
ceived from each of these Associa- 
tions. 

Unfortunately, the Chairman be- 
came involved up to his neck in his 
practice, and therefore was unable to 
find sufficient time to prepare the 
original issue of the Newsletter 
(which was planned to be incorpo- 


Report of Committee on 
Family or Juvenile Courts 


On September 10, 1959, the Honor- 
able Fred A. Blanche, President of 
the Louisiana State Bar Association, 
appointed the following committee on 
Family and Juvenile Courts: 

Joe W. Sanders, Judge, Baton Rouge 

John J. Wingrave, Judge, New 

Orleans 

Chris T. Barnette, Judge, 

Shreveport 

John T. Hood, Jr., 

Charles 

A. Wilmot Dalferes, Judge, 

Lafayette 

Mack E. Barham, Judge, Bastrop 

H. O. Lestage, Jr., Judge, Jennings 

W. M. Harper, Judge, Monroe 

Kaliste J. Saloom, Jr., Judge, 

Lafayette 

Minos D. Miller, Judge, Jennings 

Guy J. D’Antonio, New Orleans 

Julian E. Bailes, Judge, 

Natchitoches 

Lloyd F. Love, Ferriday 

Steve A. Alford, Jr., Baton Rouge 

Ralph N. Jackson, New Orleans 

Frank Voelker, Judge, Chairman, 

Lake Providence 

The undersigned as Chairman of 
this Committee wrote each member 
of the Committee outlining the plans 
of the Louisiana Youth Commission 
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Judge, Lake 


rated in the Bar Journal together 
with a tear-off slip to be returned by 
those interested in joining the Sec- 
tion). 

However, during the Annual Con- 
vention the Chairman plans to poll 
the members in attendance at the 
Section meeting in order to deter- 
mine how many would be interested 
in paying nominal dues and becom- 
ing members of a more formal section 
with quarterly mailings or other ac- 
tivities between Annual Conventions. 

The Chairman will turn over all 
materials to the next Chairman at the 
Annual Convention. 

I trust that this is a sufficient re- 
port, but if you desire any further in- 
formation do not hesitate to let me 
know. 

With kind personal regards, 


Sincerely yours, 
E. B. BENJAMIN, JR., 
Chairman, Section of Taxation. 


relative to a survey then being made 
by the National Probation and Parole 
Association on the subject of Family 
and Juvenile Courts, a copy of which 
letter is attached hereto, marked Ex- 
hibit No. 1. 

On October 16, 1959, your Chairman 
wrote Mr. Fred Ward, Jr., Director, 
Southern Regional Office, N. P. P 
advising him of the creation of our 
committee and requesting a prelimi- 
nary report on his survey at a meet- 
ing of the Youth Commission in 
Shreveport on November 11, 1959, 
copy of which letter, marked Ex- 
hibit No. 2, is attached hereto. There 
is also attached hereto letter from Mr. 
Ward in reply thereto which is 
marked Exhibit No. 3. 

After our meeting in Shreveport, 
the Chairman addressed a memoran- 
dum to all committee members rela- 
tive to our Shreveport meeting, copy 
of which, marked Exhibit No. 4, is 
attached hereto. 

Your Chairman then called a meet- 
ing of the full committee for January 
23, 1960, at 9:30 a. m. in the office of 
the Judicial Administrator, Mr. Rich- 
ard F. Knight, advising that Mr. Fred 
Ward, Jr., would give us a prelimi- 
nary report on his survey in Louisi- 
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ana, copy of reminder of said meet- 
ing, marked Exhibit No. 5, is attached 
hereto. 

There were present at the New 
Orleans meeting the following per- 


sons: 

Lloyd F. Love, James P. O’Connor, 
H. O. Lestage, Jr., Lawrence E. Hig- 
gins, Frederick Ward, Jr., Richard F. 
Knight, Julian E. Bailes, Frank Voel- 
ker, W. M. Harper, Minos D. Miller, 
Chris Barnette, Joe W. Sanders, 
Kaliste J. Saloom, Jr., Guy D’Antonio, 
Ralph Jackson, Melvin J. Duran. 

This was a very spirited meeting, 
lasting about three hours, and the 
participants demonstrated a_ lively 
interest in the subject of specialized 
courts. Mr. Ward made a rather com- 
prehensive report on his findings but 
stated that the survey was yet incom- 
plete. He wrote the undersigned a 
letter dated February 7, 1960, which 
briefly outlines the procedures taken 
in the survey with certain comments, 
copy of which letter, marked Exhibit 
No. 6, is attached hereto, and you are 
particularly referred to paragraph 10 
thereof. Basically, his conclusions 
are that Louisiana needs a system of 
Family Courts. 

While most of the committee ap- 
peared to agree that we need some 
changes in our present system, espe- 
cially in the area of juvenile, family, 
non-support and general domestic re- 
lations, there was no unanimity as to 
the type of court we should create. 

It was agreed that the committee 
should take no definite action until 
the full report from the N. P. P. A. 
had been received and thoroughly 
studied inasmuch as this_ report 
should serve as a basis for any rec- 
ommendations that would be made. 

In addition to the meeting in New 
Orleans, your chairman had a con- 
ference in Monroe, Louisiana, in 
March, 1960, with Judges Harper, 
Heard, Jones and Barham, at which 
considerable work was done toward 
formulating articles for a proposed 
constitutional amendment creating a 
family court system. All of this work 
was necessarily tentative pending 
further study of the report from 
N. P,P: -A; 

It is suggested and recommended 
that a committee on Juvenile and 
Family Courts be kept in existence, 
the members to be selected by the in- 
coming administration of the Bar As- 
sociation. The present committee 
could continue the work or a newly 
appointed committee could study and 
report on the Youth Commission-N. 


P. P. A. Survey and attempt to make 
recommendations during the years 
1960-1961. Your present committee 
has created an awareness of the prob- 
lem and much interest has been stim- 
ulated among the judiciary and the 
bar. We should continue our efforts. 

FRANK VOELKER, Chairman 
Lake Providence, Louisiana 


>. 





Exhibit No. 1 


September 16, 1959 
(This Letter Sent to All Members of 


the Committee) 


Honorable John J. Wingrave, 
Judge, Juvenile Court, 

New Orleans, Louisiana. 
Dear Judge Wingrave: 

Honorable Fred Blanche, President 
of the Louisiana State Bar Associa- 
tion, has forwarded me a list of ap- 
pointments to the Committee on Fam- 
ily and Juvenile Courts. I am happy 
to have the privilege of working with 
such a fine group. 

The Louisiana Youth Commission 
two years ago employed the National 
Probation and Parole Association to 
make an intensive survey and a spe- 
cial study on the subject of Family 
and Juvenile Courts as they relate to 
Louisiana. This report should be sub- 
mitted in the very near future. I am 
sure our Committee would like to 
study and discuss this report, which 
is basic, before making any recom- 
mendations. 

Therefore, with the Committee’s 
permission, your Chairman will not 
call a meeting until we have suffi- 
cient data to submit for your con- 
sideration. 

I am keeping close contact with 
the Youth Commission and will re- 
quest the Secretary to make available 
this information as soon as possible. 

We will then fix a meeting date for 
a full discussion of this subject. 

With kindest personal regards, I 
am 

Yours sincerely, 
FRANK VOELKER, Chairman. 


+ 
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Exhibit No. 2 


October 16, 1959 

Mr. Fred Ward, Director, 
Southern Regional Office, N.P.P.A., 
325 Perry Brooks Building, 
Austin, Texas. 
Dear Mr. Ward: 

I know Larry Higgins has had some 
conversations or correspondence with 
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you relative to the submission of some 
data resulting from the survey made 
in Louisiana concerning the establish- 
ment of family courts. I feel sure 
he has told you we will meet with 
you in Shreveport on Wednesday, 
November eleventh, to discuss this 
question. 


I am the chairman of a committee 
appointed by the Louisiana State Bar 
Association to consider the feasibility 
of the creation of this type of court 
system and, inasmuch as this com- 
mittee is composed of about fifteen 
members, they all are anxious to se- 
cure some information before we for- 
mally meet which will enable us to 
lay the foundation for an agenda on 
this subject as I have written the 
members that I would not call a meet- 
ing until I heard from our survey. 


I do not believe we need to go too 
much into detail but we should appre- 
preciate your findings on the basic 
questions that would enable us to go 
forward with the committee meet- 
ings, and whatever further informa- 
tion we need I feel sure we could se- 
cure from you when you have com- 
piled and digested the statistical in- 
formation already secured. 


Just offhand, I have in mind a few 
questions I am sure they are going to 
ask and which I will propound as 
follows: 


1. Does the survey indicate the 
necessity for the _ establish- 
ment of a system of family 
courts in Louisiana? 


Would it be feasible to use the 
structure of the presently ex- 
isting district and city courts 
in lieu of a family court sys- 
tem; or, could such courts be 
integrated into such a system? 


If it is recommended that a 
family court system be estab- 
lished, would it be preferable 
to develop such a system grad- 
ually when a definite need is 
determined or should such a 
system be created statewide 
immediately? In other words, 
should it be evolutionary or 
revolutionary? 


. What could we say about the 
geographical area which such 
a court should serve? 


There is a feeling among some of 
the judges that the juvenile or fam- 
ily court should be confined to a 
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rather small jurisdiction for the rea- 
son that it would “enable the Judge 
to know the children and families in 
his community,” rather than a large 
jurisdiction where the judges would 
not be personally familiar with each 
person or family that might happen 
to come before them. I do not know 
how valid this argument is for the 
reason that in my own case the dis- 
tance between one end of my district 
and the other is a hundred miles; and, 
to be perfectly frank about it, I do 
not know a third of the people who 
appear in the juvenile court. How- 
ever, I rely on very fine preliminary 
and pre-hearing reports from my pro- 
bation officers plus information gath- 
ered from the Sheriff's Department 
and other officials, which gives me 
a very complete picture when the 
case is presented. This, of course, is 
just my own personal experience. 


I realize this is a rather superficial 
statement on my part and I, undoubt- 
ly, will think of other questions as 
time goes by and before we meet; 
but I thought I would give you the 
above as an example of the trend we 
already know of. 


In addition to this, we are going to 
run into considerable opposition from 
the city judges due to the fact that 
they receive $100.00 per month for 
handling cases dealing with juveniles 
and, of course, they would seriously 
object to any curtailment of this in- 
come; so unquestionably, we will 
have to work out something with 
them to get their assent. 


I am sure from the thorough sur- 
vey you have made and the data you 
already have at hand you can throw 
some light on the problems that face 
us, and I am pleased to know you 
will meet with us next month. 


With kindest personal regards, I am 
Sincerely yours, 
FRANK VOELKER. 


> 
v 





Exhibit No. 3 
October 22, 1959 


Honorable Frank Voelker, Judge, 
6th Judicial District of Louisiana, 
Lake Providence, Louisiana. 
Dear Judge Voelker: 


I am looking forward to meeting 
with the Commission on November 
11 in Shreveport, to report at that 
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time on the progress of the survey 
and the trend of the findings as they 
can be developed by that date. 

As you know, the progress of the 
survey has been delayed because of 
the necessity to insure the coopera- 
tion of the Welfare Department. Con- 
sequently, we are not as far along as 
certainly I had hoped we would be 
by this date. ; 

The spot-checking of individual 
parishes by Mr. McCrea and myself 
was accomplished some time ago and 
the very comprehensive and exten- 
sive questionnaires, or schedules, as 
we call them, designed to give a pic- 
ture of volume and flow of cases, 
practices and much detail about every 
parish in the state, have been com- 
pleted but not analyzed. Our arrange- 
ment with the Welfare Department 
was to have this material coded and 
punched on cards for use on IBM 
equipment. This has been done, but 
the cards have not been run and the 
tables prepared. This we hope can 
be done soon. 

I believe by the time of the Shreve- 
port meeting, we will be able to an- 
swer some of the broad questions, 
but perhaps not details as to how 
many courts, how much staff, how 
many detention homes, etc., as these 
depend entirely on the analysis of sta- 
tistical material. 

I believe that the report can be 
drafted by February or March, but to 
do the sort of careful job I feel the 
project merits would not be possible 
prior to that time. 

I shall look forward to seeing you 
in Shreveport, and with kindest per- 
sonal regards, I am 

Sincerely yours, 


FREDERICK WARD, JR. 


+. 
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Exhibit No. 4 
November 14, 1959 


To: The Members of the Louisiana 
Bar Association Committee on 
Family and Juvenile Courts 
I attended a meeting of the Louisi- 

ana Youth Commission in Shreveport, 

Louisiana, on November eleventh, 

and heard a preliminary report from 

Mr. Fred Ward of the National Pro- 

bation and Parole Association rela- 

tive to the survey on Juvenile and 

Family Courts being made in Lou- 

isiana. 

The result of this survey will not 

be completed before February, 1960. 





Consequently, Mr. Ward had no writ- 
ten data but his oral report was so 
informative that I thought he should 
present his preliminary findings to 
our Committee. Accordingly, I re- 
quested him to meet with us and dis- 
cuss this subject, and he has agreed 
to do so. 

This will enable the Committee 
members to ask him any questions 
they might desire relative to our 
study and secure first-hand informa- 
tion from the person who is actually 
in charge of the survey. This, of 
course, will give Mr. Ward an oppor- 
tunity to determine what your think- 
ing may be and enable him to elab- 
orate on the views of the Committee 
in his report. 

We have not set a date for a meet- 
ing; but, I think it would be prefer- 
able to wait until after the first pri- 
mary election in December. As soon 
thereafter as possible I will arrange 
with Mr. Ward for a date to meet 
with the Committee and then advise 
the members of the time and place. 

Hoping this will meet with the ap- 
proval of our Committee, I am 


Sincerely yours, 


FRANK VOELKER, 
Chairman 


+. 
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Exhibit No. 5 
January 14, 1960 


To: The Members of the Louisiana 
State Bar Association Committee 
on Family and Juvenile Courts 

Dear Friends: 

This is a reminder of the meeting 
of our Committee to be held on Sat- 
urday, January 23, 1960, at 9:30 a. m., 
in the office of the Judicial Adminis- 
trator, Supreme Court Building, New 
Orleans, Louisiana. 

I hope each of you will be present. 

Sincerely yours, 


FRANK VOELKER, 
Chairman 


4. 
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Exhibit No. 6 
February 26, 1960 


Honorable Frank Voelker, Judge, 
6th Judicial District of Louisiana, 
Chairman, Committee on Family & 
Juvenile Courts, Louisiana Bar Assn. 
Lake Providence, Louisiana. 
Dear Judge Voelker: 

Following the meeting of the com- 
mittee recently in New Orleans, you 
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requested that I write a letter by way 
of a progress report on the Family 
Court Survey. 


The survey method being employed 
involves the following steps: 


1. Collection and adaptation of 
pertinent statistical data from 
central sources, such as the 
State Department of Public 
Welfare, Louisiana Youth 
Commission, Department of 
Justice, State Board of Insti- 
tutions, and the Judicial 
Council of the Supreme Court 
of Louisiana. 

Substantially all of the infor- 
mation required under this 
heading has been assembled. 


2. Collection of pertinent data 
and information from each 
city and parish. Ten separate 
schedules were completed for 
each parish by the staffs of 
the bureaus of Probation and 
Parole and Child Welfare of 
the Department of Public 
Welfare. The data and infor- 
mation from these schedules 
was then transferred and tab- 
ulated by personnel of the De- 
partment so that certain basic 
tables were developed on 
fairly general information. 
All schedules were then 
shipped to the NPPA Regional 
Office, where further tabula- 
tions were developed. 


There are still some items to be se- 
cured, including some to answer 
questions raised at the committee 
meeting in New Orleans. It has been 
found that information was not se- 
cured from several courts, and, also, 
that the volume of cases involving 
special permits to marry has changed, 
due to legislation enacted in 1959. Al- 
though we have been working on the 
basis of 1958 figures, we are trying 
to secure selected information from 
various courts on the current volume 
affected by the legislation and will 
then project these figures to apply 
to other parishes, and, also, to affect 
the total state volume. We have re- 
quested the assistance of the Youth 
Commission and the State Welfare 
Department in securing these addi- 
tional facts. 


3. On the spot visits were made 
by NPPA staff to all parishes 
and cities with special courts 
handling juvenile or family 

matters and to parishes select- 





ed as representative of va- 
rious cultural and economic 
areas of the state. These visits 
have been completed. 


4. Evaluation of information, 
data, and development of rec- 
ommendations. The evaluation 
of information and data is still 
going on, and those parts of 
the text are being written as 
the information can be evalu- 
ated in light of accepted stand- 
ards of good juvenile and fam- 
ily court principles and prac- 
tices. Recommendations can- 
not be written until the eval- 
uation is complete and further 
consultation can be had with 
the technical advisors to the 
survey. 


5. Review and editing will be ac- 
complished after a draft of the 
text has been completed. The 
report will need to be reviewed 
and edited by the NPPA staff, 
the Louisiana Youth Commis- 
sion, and others. 


The final document, we hope, will 
not only document the need for a 
family court system for Louisiana, 
but will answer the questions con- 
cerning the number and types of per- 
sonnel required, operational cost, as 
requested by the Committee on 
Juvenile and Family Courts. 


It is not possible to predict a date 
on which the report will be com- 
pleted; however, I can assure you 
that we desire to complete this 
project at the earliest possible date. 
More comprehensive information has 
been collected in connection with 
this study than on any other in the 
United States on this subject, and 
also has involved the participation of 
almost 100 people. For this reason, 
the collection, sifting, evaluation, 
writing and review require consider- 
able time, and of necessity, is char- 
acterized by lags. In the end, we be- 
lieve this process will have been jus- 
tified. 

If there are any other questions 
relative to the progress of the study 
or any other aspects concerning it, 
please do not hesitate to write. 


Best personal regards. 
Cordially yours, 
FREDERICK WARD, JR., 
Southern Director, 


National Probation and 
Parole Association. 
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THE INTERNATIONAL, COMPARATIVE and Military Law section pre- 
sented as speakers at its meeting (from left) Capt. Irving N. Klein, U.S.N., 
district legal officer of the 8th Naval District; Dr. Robert C. Bone, profes- 
sor of comparative governments at Tulane University, and Dr. Edward D. 
Re, professor of law at St. John’s University in Brooklyn, N.Y. 


UPL Committee Eyes Insurance Adjusters 


1960 Annual Report of the 
Committee on Unauthorized 
Practice of Law of the Louisiana 
State Bar Association 


The 1959-1960 Committee on the 
Unauthorized Practice of Law was 
composed of the following persons: 


John R. Pleasant, Shreveport 

Leonard Fuhrer, Alexandria 

Robert T. Farr, Monroe 

Walter G. Arnette, Jennings 

G. William Swift, Jr., Lake Charles 

Howard B. Gist, Jr., Alexandria 

T. L. Horne, Jr., Franklin 

A. J. Waechter, Jr., New Orleans 

Russell Schonekas, New Orleans 

Iddo Pittman, Jr., Hammond 

James H. Drury, New Orleans, 

Chairman. 

The Committee held four meetings 
during the year, all at New Orleans, 
Louisiana. 


On the agenda of every meeting 


there appeared at least one complaint 
against an insurance adjuster; and at 
most meetings, several such com- 
plaints were considered. From the 
nature of these complaints, and their 
frequency, the committee has drawn 
two definite conclusions—that the 
unauthorized practice of law by in- 
surance adjusters is widespread and 
often flagrant; and that most adjust- 
ers and attorneys are either unaware 
of the provisions of our statute, or do 
not fully understand them. 

Surely, it is universally agreed that 
appearance in court, as an advocate, 
constitutes the practice of law, so we 
have no difficulty with adjusters in 
this connection. But consider sub- 
section (2) of R. S. 37:212. If anyone 
for a consideration, reward, or pecu- 
niary benefit, performs one of the fol- 
lowing acts, he is practicing law: 

“(a) the advising or counseling 

of another as to secular 
law or 
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(b) in behalf of another, the 
drawing or procuring, or 
assisting in the drawing or 
procuring of a paper, docu- 
ment or instrument affect- 
ing or relating to secular 
rights, or 


(c) the doing of any act, in be- 
half of another, tending to 
obtain or secure for the 
other prevention or the re- 
dress of a wrong or the en- 
forcement or establishment 
of a right.” 


R. S. 37:213 lists certain activities 
prohibited by an unlicensed person as 
follows: 


“(1) Practice law; 


(2) Make a business to solicit 
employment for lawyers; 


(3) Furnish attorneys or coun- 


sel or an attorney and 
counsel to render legal 
services; 


(4) Hold himself out to the 
public as being entitled to 
practice law; 


(5) Render or furnish 
services or advice; 


(6) Assume to be an attorney- 
at-law or counselor-at-law. 


(7) Assume, use, or advertise 
the title of lawyer, attor- 
ney, counsellor, advocate, 
or equivalent terms in any 
language, or any phrase 
containing any of those 
titles, in such manner as 
to convey the impression 
that he is a practitioner of 
law; or 


legal 


(8) In any manner, advertise 
that he, either alone or to- 
gether with any other per- 
sons, has, owns, conducts, 
or maintains an office of 
ad kind for the practice of 
aw.” 


Simply scanning these provisions 
leads one to an obvious conclusion at 
the outset, it is abundantly clear that 
this statute is not concerned with 
(and this committee has no jurisdic- 
tion over) acts or practices which are 
unethical, immoral, in “bad _ con- 
science” or distasteful, however rep- 
rehensible they might be. Thus, the 
committee has carefully declined to 
consider (and will continue to do so) 
complaints against insurance adjust- 
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ers of which the following are illus- 
trative: 


(1) Taking a release for inade- 
quate consideration; 


(2) Misrepresenting the facts in 
a statement; 


(3) Maligning an attorney’s eth- 
ics or ability; 

(4) Contracting a claimant with- 
out the attorney’s knowl- 
edge or consent, or general- 
ly ignoring his representa- 
tion; 

(5) Persuading a claimant to 
discharge an attorney in or- 
der to effect an immediate 
settlement; 


(6) Urging a claimant to refrain 
from employing an attorney 
by devious means, such as 
pointing out the “net” after 
the “lawyer’s cut” of any re- 
covery. 


Further reference to Section 212 re- 
veals another provision very perti- 
nent to this problem. The statute does 
not prohibit any person “from attend- 
ing to and caring for his own busi- 
ness, claims or demands... ” By 
their very nature, insurance com- 
panies deal continuously with persons 
making claims against them, seeking 
some of their money. The handling 
of such claims comprises a large part 
of the business of the companies; and 
many of them employ, on their own 
payroll, as direct employees, adjust- 
ers who handle claims against one 
company only—their employer. Since 
a corporation or association can act 
for itself only through its employees, 
it follows that the Committee is 
obliged to make a distinction be- 
tween company adjusters and _ the 
so-called “independent” adjusters. 


This does not mean, of course, that 
any act by the company adjuster 1s 
permissible under the statute. Mani- 
festly, if such a person not licensed 
as an attorney in Louisiana appears in 
court, or advises a claimant as to sec- 
ular law, or prepares a legal docu- 
ment on behalf of anyone but his em- 
ployer, or does any act of this nature 
for one other than his employer—he 
is practicing law. 

However, it is the opinion of the 
committee that when acting as the 
personification of his inanimate em- 
ployer, a company adjuster may law- 
fully fill in and obtain execution of 
releases, assignments and other legal 
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documents, previously prepared by at- 
torneys and reduced to printed forms, 
or determine and state his company’s 
legal position, or evaluate claims or 
negotiate settlements. In brief, he 
may so perform any act in his em- 
ployer’s behalf which any natural 
person is permitted to do for him- 
self. 
Independent Adjusters 


Independent adjusters, or those 
who are in the business of handling 
on a fee basis claims being asserted 
against various or several insurers, 
are acting for another in everything 
they do. They are either self-em- 
ployed or employed by an adjusting 
company to act on behalf of another 
company. Accordingly, it is the opin- 
ion of the committee that the statute 
permits only narrowly confined ac- 
tivity by such persons. They may 
only investigate occurrences, learn 
and pass on to their “principal” the 
pertinent facts, transmit information 
and instructions between the com- 
pany and the claimant (or the latter’s 
attorney) or fill in prepared forms. 
In the committee’s view, they may 
not lawfully perform any of the fol- 
lowing acts: 


(1) Advise either the insurer or 
the claimant as to legal con- 
clusions, or interpretations 
drawn by themselves, either 
as to liability, coverage, or 
value; 


Draft or prepare legal docu- 
ments such as releases, as- 
signments or subrogation in- 
struments; 


“Negotiate” settlements, 
when this activity involves 
their own evaluation as to 
the amount of the claim; 


Interpret, cite or otherwise 
refer to decisions of the 
courts or legal writings, ex- 
cept when provided to them 
by the insurer or the ad- 
verse party in the specific 
claim being handled. 


Clearly, the above summary does 
not cover every act which might be 
performed, nor is it so intended. Ad- 
mittedly, there is an infinite variety of 
situations wherein either a company 
or independent adjuster might trans- 
gress; and many activities of such 
persons fall within what might be 
called the “gray zone”. For these 
reasons, the task of the committee is 
a difficult one. In fact, without the 
informed and complete cooperation 


of all attorneys, the proper enforce- 
ment of the statute is impossible. 


Violation Widespread 


As previously stated, the commit- 
tee is convinced that violation of the 
statute by many adjusters, particu- 
larly the independents, is widespread. 
There is no agency or organization 
having supervisory control over these 
persons with whom the committee 
can deal. Few complaints, if any, are 
received from the claimants or policy- 
holders who are the real victims—the 
persons for whose protection the com- 
mittee is directly and almost wholly 
dependent upon the attorneys. 


The committee therefore urges each 
and every attorney in the state of 
Louisiana to consider the contents of 
this article carefully and to assist it 
in the enforcement of the statue. It 
is your duty to yourself, your fellow 
attorneys and the public at large 
which you can perform by: 

(1) Studying the statute careful- 
ly and having its contents 
and purpose constantly in 
mind; 

(2) Realizing that the statute 
was enacted primarily for 
the protection of the public 
from the activities of per- 
sons not schooled in the law 
and not regulated in con- 
duct, rather than to enhance 
the earning power of at- 
torneys; 

Understanding that, within 
their proper sphere, insur- 
ance adjusters perform a 
very valuable and necessary 
service for the insurance 
industry, the legal profes- 
sion and the public as a 
whole, and refraining from 
the too-prevalent attitude of 
classifying all of them as 
“charlatans”; 

Considering, in your rela- 
tions with adjusters, the 
provisions of Canon 45 (Re- 
vised Statutes, Vol. 21, page 
403) concerning the aiding 
of unauthorized practice; 


Giving publicity to the opin- 
ions of the Committee in 
this field; 


Discussing the problem in- 
telligently at gatherings of 
your local bar association; 


Reporting to the Committee 
all known instances of vio- 
lations, or activities which 
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you think the Committee 

should consider for opinion 

(being careful to present 

only the facts of specific oc- 

currences, not rumors or 
general complaints). 

(8) Being professional in all 
thoughts and acts concern- 
ing this problem. 

As was mentioned in the February, 
1960 issue of the Louisiana Bar Jour- 
nal, the above is neither conceived 
nor intended to be interpreted as a 
comprehensive review of the prob- 
lem. It should not be cited as the ex- 
clusive listing of permissive or pro- 
hibited acts by insurance adjusters; 
and it recognizes the necessity for 
caution to avoid arbitrary indictment 
or deliberate stifling of a growing and 
valuable institution of the present 
day. The purposes here are to ac- 
quaint the members of the bar with a 
problem the committee feels is be- 
coming progressively more _ serious, 
to express the broad outlines of the 
statute and to urge the active assist- 
ance of all attorneys. Future activity 
in this field and the ultimate results 
achieved are to be determined large- 
ly by you, the individual lawyer! 

The first meeting of the Commit- 
tee was held on August 22, 1959. The 
question of an insurance agency en- 
gaging in radio advertising which in- 
volved the unauthorized practice of 
law was discussed and action taken. 

The question of another insurance 
agency having been guilty of unau- 
thorized practice of law was also dis- 
cussed and the matter was concluded 
when the said agency advised in 
writing that they did not realize they 
had violated the statute and they 
promised to refrain from violating the 
statute in the future. 

The question of the Bureau of 
Analysis, an Iowa _ organization, and 
their activities in Louisiana was dis- 
cussed. Complaints had previously 
been made. A partner of that firm 
appeared before the Committee on 
behalf of the firm and presented a 
very thorough and detailed descrip- 
tion of the exact operations of the 
Bureau of Analysis. This organiza- 
tion’s work had to do with tax prob- 
lem consultations with Louisiana 
citizens, particularly those in large 
income ‘brackets, with substantial fees 
being charged by the said concern. 

The partner who presented the ac- 
tivities of the Bureau of Analysis to 
the Committee left certain documents 
with the Committee and later fur- 
nished other detailed documents so 
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as to indicate exactly the operations 
of the Bureau of Analysis. No formal 
action was taken at the aforesaid 
meeting because the entire file had 
to be studied by the individual com- 
mittee members with a view to de- 
termining what further action was 
indicated. 

Several other complaints were dis- 
cussed, among them complaints 
against individuals, insurance com- 
panies, real estate companies and ab- 
stract companies, with action being 
taken in each instance by the com- 
mittee. 

The next meeting of the committee 
was held on October 10, 1959 and con- 
cerned, among other things, the con- 
tinued question relative to the Bureau 
of Analysis and it was the opinion of 
those attending that particular meet- 
ing that the operations of the Bureau 
of Analysis in Louisiana was in vio- 
lation of the UPL statute. In view of 
the question presented by the prob- 
lem of the Bureau of Analysis, it was 
decided, before any definite action 
would be taken, that the committee 
would wait for the expressed opinion 
of those members of the committee 
who were not present at the meeting. 

At that particular meeting the re- 
port of the American Bar Associa- 
tion UPL Committee at the Miami 
meeting of the American Bar Asso- 
ciation was discussed, particularly the 
two victories in UPL cases in Con- 
necticut and Arkansas, the former 
against bank practices and the latter 
against realtors, and the loss of a 
decision in Tennessee, where the Ten- 
nessee State Bar had lost in an ap- 
peal in complaints filed against title 
companies. 


Several other complaints against 
insurance agents and insurance ad- 
justers were brought up and discussed 
and later the offenders, upon being 
advised of their violations, agreed to 
cease and desist from any future such 
operation in violation of the statute. 

The question of a credit bureau in 
Lake Charles which was taking as- 
signments from creditors and then 
filing suit in the credit bureau’s name 
against the debtor was brought up. 
It was the opinion of the committee 
that this was a violation of the UPL 
statute. 

The question of a letter from the 
Better Business Bureau to a contrac- 
tor was discussed and it was deter- 
mined that there was no violation by 
the said Bureau. 

The question of an attorney licensed 
in Alabama who was employed by 











THE MANAGING EDITOR of the Baton Rouge Morning Advocate, Mrs. 
Margaret Dixon (center), who was personally cited, is shown with offi- 
cials who accepted Citations of Merit from the Louisiana State Bar Asso- 
ciation for the news institutions they represent. Robert Angers, publisher 
of the Franklin Banner-Tribune, is to the left, and A. Louis Read, execu- 


tive vice-president of WDSU-TV, to the right of Mrs. Dixon. Below, 
George W. Healy, Jr., (right) editor of the Times-Picayune, New Orleans, 
accepts the Citation of Merit from Fred A. Blanche, Sr., who presented 
all the awards at the 19th annual meeting in Biloxi, Miss. 


















































an insurance company in New Or- 
leans, which company placed real es- 
tate loans in Louisiana, where the 
Alabama attorney indicated on the 
stationery of the company that he 
was resident counsel for the com- 
pany, was discussed. This was con- 
sidered a violation and the committee 
wrote to the alleged resident counsel 
and, after considerable discussion 
with him, he agreed to have the sta- 
tionery changed and to eliminate his 
designation as alleged counsel as long 
as he was not a licensed Louisiana 
attorney. 

The question of a Mississippi attor- 
ney who was listed in the white and 
classified sections of the Bogalusa, 
Louisiana, telephone directory, with 
the maintenance of an office by that 
gentleman in a trailer in Bogalusa, 
was brought to the attention of the 
committee by Mr. Bascom D. Talley 
of Bogalusa. It was the consensus 
of opinion of the committee that this, 
as in similar instances, was a viola- 
tion of the UPL statute. As a result 
of the action of the committee with 
correspondence and telephone calls to 
the Mississippi attorney, he agreed to 
cease and desist and wrote to the tele- 
phone company in Bogalusa request- 
ing the elimination of the designa- 
tion of “attorney” beside his name. 


The question of “Automobile Legal 
Association” was brought before the 
committee. Under this association 
the members, who were principally 
located in the eastern states, could 
pay dues and receive a list of attor- 
neys throughout the United States 
with a view to furnishing to the As- 
sociation member the name of an at- 
torney in a locality where the mem- 
ber might become involved in diffi- 
culty. The Association would pay 
the fees of said attorney. It was the 
opinion of this committee that this 
was a violation of the UPL statute. 
The question of possible violation 
by attorneys of the canons of ethics 
in accepting employment under these 
circumstances was referred to the 
Committee on Professional Ethics and 
Grievances. 

Other similar matters were brought 
before the committee and actions 
were taken in regard thereto. 

The next meeting of the committee 
was held on March 5, 1960. At this 
meeting again several complaints 
were reviewed in connection with 
insurance adjusters in violation of the 
statute. Action was taken on these 
complaints and cease and desist let- 
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ters were written. 

A complaint was made about a 
New Orleans Notary Public who had 
been making demands and handling 
the collection of a bank account in- 
herited by a Louisiana resident from 
a relative who lived in North Caro- 
lina. A cease and desist letter was 
written to the Notary and he agreed 
to avoid violations of the statute in 
the future. = 

A complaint was made by an indi- 
vidual who concluded that he had 
been cheated by a criminal bonding 
company in New Orleans. The com- 
mittee concluded that there was no 
violation of the UPL statute but the 
matter was referred to the New Or- 
leans Bar Association, to the District 
Attorney and to the Insurance Com- 
missioner in Baton Rouge. 


The question of the Bureau of 
Analysis was again discussed and the 
committee concluded that there was 
no question but that the Bureau of 
Analysis was in violation of the UPL 
statute, as had been previously voiced 
by the committee. A letter was draft- 
ed to the Bureau of Analysis advis- 
ing them of the opinion of the com- 
mittee and giving them an opportu- 
nity to reply before formal action and 
a cease and desist order was issued. 

A complaint had been registered 
against a taxicab company adjuster 
who had assisted in collecting a claim 
for damages against an insurance 
company for one of the taxicab com- 
pany’s drivers. The claims adjuster 
for the cab company, on being pre- 
sented with his violation, admitted it 
and agreed not to violate the statute 
in the future. 

The question of patent attorneys 
who were not Louisiana licensed at- 
torneys and who were advertising in 
the classified section of the New Or- 
leans telephone directory was brought 
before the committee and it was the 
opinion of the committee that this 
was a violation of the UPL statute 
and that letters should be written to 
these violators and to the telephone 
company asking for their cooperation. 

A complaint was made against a 
Baton Rouge bank who had made 
spot radio advertisements. A cease 
and desist letter was written to the 
bank and they apologized and agreed 
to refrain from such advertisements 
in the future and from doing any- 
thing in violation of the UPL statute. 

The question of proposed compen- 
sation legislation which would pro- 
vide that a claimant and/or an em- 
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ployer could present evidence before 
a Commissioner and that they could 
be represented by any person (li- 
censed attorney or not) was discussed. 
It was the opinion of the committee 
that if such a law were passed this 
would be a violation of the UPL 
statute and this committee should 
report to the Committee on Law Re- 
form in an effort to have this pro- 
posed bill defeated. 


The question of collection agencies 
was again brought up and discussed 
in detail. 

The question of independent insur- 
ance adjusters was also discussed and 
it was decided that an article should 
be published in the Louisiana State 
Bar Journal in regard to the expres- 
sion of the committee on that subject 
and same was published and is 
quoted practically verbatim at the 
beginning of this report. 

The last meeting of the commit- 
tee was held on April 23, 1960. 


There appeared before the commit- 
tee, representatives of collection 
agencies and credit bureaus from 
Baton Rouge, Lake Charles and New 
Orleans. It was agreed by the rep- 
resentatives of these organizations 
and this committee that a liaison 
committee should be established be- 
tween these various organizations and 
this committee so as to work out a 
possible statement of principles be- 
tween this committee and represen- 
tatives of the credit and collection 
agencies. The collection agencies 
voiced the statement that they were 
anxious to police their own people 
and wherever there were complaints 
of collection agency personnel using 
simulated forms or doing anything 
else in violation of the UPL statute, 
that such complaints should not only 
be directed to the individual in viola- 
tion of the statute but also to the liai- 
son committee of the collection and 
credit agencies so that they in turn 
could assist in preventing any viola- 
tion by their own members. 


The question of the Bureau of 
Analysis was discussed together with 
certain correspondence from the Bu- 
reau of Analysis wherein they had 
requested an opportunity to work out 
their existing contracts with their 
customers in Louisiana prior to a 
cease and desist order being written. 
It was the opinion of the committee 
that in view of the fact that the com- 
mittee felt that the Bureau of Analy- 
Sis was in violation of the statute and 
although this was a serious situation, 








particularly as far as the Bureau of 
Analysis was concerned, the commit- 
tee could not agree to allow the Bu- 
reau of Analysis to be in violation of 
the statute until they worked out 
their contracts with their customers 
and that a cease and desist order 
would have to be written requesting 
the Bureau of Analysis to immedi- 
ately discontinue the violation of the 
statute in Louisiana. Such a letter 
has been written. 

The question of the said Bureau 
working with Louisiana attorneys and 
of having the Louisiana attorneys 
hire the Bureau to conduct federal 
tax research and to make an analysis 
of business and estate problems for 
their own use was discussed. The 
committee felt that this should be re- 
ferred to the Chairman of the Ameri- 
can Bar Association UPL Committee 
for the purpose of getting their ideas 
and suggestions before any action 
was taken. 

The question of a licensed Cuban 
attorney (not licensed in Louisiana) 
opening an office in Louisiana was 
raised by a New Orleans firm of 
lawyers and it was agreed that this 
problem should be referred to the 
American Bar Association UPL 
Chairman for their suggestions. 

A strong defense letter had been 
written by one of the out-of-state 
patent counsel in regard to the Com- 
mittee’s letter regarding advertise- 
ments in the classified section of the 
telephone directory and the commit- 
tee discussed this letter and directed 
correspondence to that firm in reply 
to their defense letter. 

A complaint against a collection 
agency in New Orleans as to the 
use of simulated forms by them had 
been presented by an attorney. The 
attorney for the collection agency 
apologized on behalf of his client and 
advised that they would cease and 
desist in the future. 

The committee wishes to state that 
Frank Stich, Jr., representing the 
UPL Committee of the Junior Bar 
Section, and Mr. Martin Hunley, rep- 
resenting the New Orleans Bar Asso- 
ciation, UPL Committee, attended 
several of the meetings and cooper- 
ated fully with this committee. 

In addition to the above particular 
items, the members of the committee 
had many other complaints, both ver- 
bal and written, presented to them 
during the year on which action was 
taken without referring the matter to 
committee action either through 
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OUTGOING OFFICERS snapped at the Biloxi annual meeting were (from 
left) Fred A. Blanche, Sr., Baton Rouge, president; Richard B. Sadler, 
Jr., Alexandria, vice-president, who was sworn in as new president at the 
convention, and W. Ford Reese, New Orleans, secretary-treasurer. 


members of the committee or through 
the executive counsel in view of the 
fact that there was no question but 
that there were violations in those in- 
stances. 

We wish to state that Mr. Wieck W. 
Thimmesch, Executive Counsel of the 
Louisiana State Bar Association, has 
been of extreme material assistance 
in the operation of this committee 
and that it is doubtful if this commit- 
tee could have operated without his 
able assistance. 


It is suggested that the members 
of the Louisiana State Bar Associa- 
tion should themselves be on the alert 
for infractions of law and the unau- 
thorized practice of law by individ- 
uals, corporations or others so as to 
protect not only the licensed Louisi- 
ana attorneys from a bread and but- 
ter standpoint as far as they are con- 
cerned, but also the public. This is 
particularly so because of the fact 
that the Bar as a whole owes this 
duty to the public. 


We might mention that during the 
past year, as in previous years, usu- 
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ally a simple letter or a conference 
thereafter has been able to stop vio- 
lations of the UPL statute. In many 
instances those violating the statute 
are not aware of the fact that they 
are violating the statute. This con- 
stant policing of such violations and 
the action on the part of the commit- 
tee in stopping individual violations 
spreads among others interested in 
the same fields and the word gets 
around among competitors or fellow 
workers in the same field as those 
in violation of the statute. Such pub- 
licity can and does add an awful lot 
of good in bringing about a lessening 
of UPL violations. 


As has been mentioned previously 
in annual reports of this committee, 
the Bar itself should be constantly 
aware of the danger of unauthorized 
practices and where the individual 
members of the bar cooperate with 
the committee not only in advising 
the committee of violations but’ in 
assisting the committee where neces- 
sary, a great deal can be accomplished 
so that such abuses can be curtailed. 


JAMES H. DRURY, Chairman. 
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Proposed Legislation Drawn, Studied 


REPORT of the 
COMMITTEE ON LAW REFORM 
to the HOUSE OF DELEGATES 


(The Committee acknowledges the outstanding contribution of Rene H. Himel, 


Jr., in the preparation of this report.) 


REPORT 


The functions of the committee on 
Law Reform are allocated among 


three sub-committes. 

The Sub-committee on Juris- 
prudence: initiation of changes in 
the law to be sponsored by the 
Association; 

The Sub-committee on Legis- 
lation: study of, and recommen- 
dation for support or opposition 
by the Association as to, legisla- 
tion sponsored by others; and 

The Sub-committee on Uni- 
form State Laws: study, and rec- 
ommendation for or against adop- 
tion in Louisiana, of proposed 
uniform laws. 

On recommendation of its Sub- 
committee on Jurisprudence, the 
Committee is proposing, at this time, 
four reforms in the law: 

First, a constitutional amend- 
ment authorizing waiver by the 
Legislature of the sovereign im- 
munity of the State and other 
public bodies, and a companion 
statute establishing rules of pro- 
cedure for suits against the State 
and other public bodies. 

Second, two statutory amend- 
ments requiring recordation of 
proceedings in all felony prosecu- 
tions. 

Third, a statute authorizing 
establishment, on a_ parish - by- 
parish basis, of Indigent Defen- 
dant Boards to improve the pres- 
ent method of providing counsel 
for indigent accuseds in criminal 
prosecutions. 

Fourth, a statute providing for 
payment of mileage and per-diem 
fees to civil jurors (outside of Or- 
leans Parish) who attend court 
but are not called to serve, and to 
increase the jurors’ mileage fee 
(outside of Orleans Parish) from 
five to seven cents. 


The specific recommendations of 
the Committee as to these matters, 
memoranda setting forth the reasons 
underlying the recommendations, and 


draft implementing legislation, are 
contained in the following pages of 
this report. 

The Committee has under study 
several other proposed changes in the 
law, including provision of appeals 
in all misdemeanor cases; and is also 
undertaking an over-all study of the 
entire matter of selection, tenure and 
retirement of judges. The Committee 
will report on these matters to the 
House in due course. 

On suggestion of its Sub -commit- 
tee on Legislation, the Committee is 
recommending that the Association 
take a stand in respect of two pieces 
of proposed legislation—a new work- 
men’s compensation statute, and a 
constitutional amendment relative to 
retirement of judges. The Commit- 
tee’s recommendations in this regard 
also are set forth in a subsequent por- 
tion of this report. 

The Committee’s Sub - committee 
on Legislation will meet in continu- 
ous session during the 1960 session of 
the Legislature, to report directly to 
the House of Delegates on signifi- 
cant bills, and to carry out the direc- 
tions of the House as to support of, or 
opposition to, pending legislation, by 
the Association. 

On advice of its Sub-committee on 
Uniform State Laws, the Committee 
is not at this time recommending 
adoption of any uniform or model 
laws. This Sub - committee is continu- 
ing its study of the more than 100 
uniform and model laws which have 
not yet been adopted in this state. 

Respectfully submitted, 
Eberhard P. Deutsch, Chairman 
Ben R. Miller, Vice-Chairman 


Robert Ainsworth, Jr., A. B. Atkins, 
Jr., Joseph E. Bass, Jr., Jack C. Cald- 
well, Dixon Carroll, Guy J. D’Antonio, 
Thomas W. Davenport, Claude B. 
Duval, Earl Edwards, Ray Forrester, 
George B. Hall, J. Thomas Jewell, 
Stuart S. Kay. 

Edgar H. Lancaster, Jr., Felicien Y. 
Lozes, Joseph McCloskey, H. Flood 
Madison, Jr., Charles L. Mayer, Ash- 
ton Phelps, Jim W. Richardson, Sr., 
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Charles W. Roberts, C. William Swift, 
Jr., Clyde W. Thurmon, Arthur C. 
Watson, Earl H. Willis. 


RECOMMENDATION 


The Committee on Law Reform 
recommends adoption by the House 
of Delegates of the following resolu- 
tion: 

RESOLVED that the Louisiana 
State Bar Association recom- 
mends submission by the Legis- 
lature of Louisiana, to the people 
of the State, for approval, of the 
attached constitutional amend- 
ment, and enactement by the 
Legislature, of the attached com- 
panion statute, to authorize legis- 
lative waiver of the State’s sov- 
ereign immunity, and to establish 
rules of procedure for suits against 
the State and other public bodies. 

RESOLVED FURTHER J that 
the Committee on Law Reform 
of the Association, through its 
Sub-committee on Legislation, 
be, and it is hereby, authorized, 
in the name and behalf of the 
Association, to concur in, or to 
oppose, such amendments to said 
proposed constitutional amend- 
ment and statute as may be of- 
fered thereto in the course of its 
legislative progress. 


MEMORANDUM 


The Constitution of Louisiana (Ar- 
ticle III, Section 35) provides in part, 
that “whenever the Legislature shall 
authorize suit to be filed against the 
State it shall provide the method for 
citing the State therein and shall 
designate the court or courts in which 
the suit or suits authorized may be 
instituted and may waive any pre- 
scription which may have accrued in 
favor of the State against the claim 
or claims on which suit is so autho- 
rized. The procedure in such suits, 
except as regards citation and original 
jurisdiction, shall be the same as in 
suits between private litigants, but no 
judgments for money rendered 
against the State shall be satisfied ex- 
cept out of monies appropriated by 
the Legislature for the purpose.” 

Under this provision, an estab- 
lished procedure had grown up for 
waiver of sovereign immunity by 
special legislative act in each parti- 








cular case, followed by suit in the 
ordinary courts under the ordinary 
rules of practice (because of unavoid- 
able delay in obtaining legislative 
action, the prescriptive period was 
often extended), and, in event of final 
judgment in the plaintiff’s favor, 
legislative appropriation of funds to 
pay the judgment. 

Apparently, waiver of the immun- 
ity was rarely, if ever, refused; and it 
appears that the Legislature has 
never failed to appropriate funds to 
pay a judgment. 

A general statute waiving the im- 
munity was enacted to cover tax re- 
fund claims, to avoid injunctions 
against collection of taxes under 
statutes asserted to be unconstitu- 
tional. RS 47:2110. See A. Sulka & 
Co. vs New Orleans, 208 La. 585, 23 
So. 2d 224 (1945). 


The question of sovereign immun- 
ity did not arise in expropriation 
cases, since the constitutional provi- 
sion for fair compensation upon ex- 
propriation was itself considered an 
abrogation of the immunity in such 
cases. Angelle vs State, 212 La. 1069, 
34 So. 2d 321 (1948). 

Other examples of general waiver 
of the immunity, are the provisions of 
Louisiana law for workmen’s com- 
pensation benefits for State employ- 
ees, and for garnishment of their 
wages. RS 23:1034 and 1312; Act 188 
of 1942. 


In 1946, Article III, Section 35 of 
the State constitution, was amended, 
inter alia, by addition thereto of the 
following sentence. ‘Except as other- 
wise specially provided in this sec- 
tion, the effect of any authorization 
by the Legislature for a suit against 
the State shall be nothing more than 
a waiver of the State’s immunity from 
suit insofar as the suit so authorized 
is concerned.” 

In two decisions in 1959—Duree vs 
Maryland Casualty Company, 238 La. 
166, 114 So. 2d 594, and Stephens vs 
Natchitoches Parish School Board, 
238 La. 388, 115 So. 2d 793—the Su- 
preme Court of Louisiana held on 
the basis of this sentence that the 
Legislature is empowered to waive 
the State’s immunity from suit only, 
not its immunity from liability.1 

The result of this holding—which 
concords with the situation existing 


1A penetrating analysis of this holding appears in McMahon and Miller, The Crain 

'yth — A Criticism of the Duree and Stephens Cases, 20 Louisiana Law Review, No. 
3 (June, 1960). See also Note: Offenses and Quasi Offenses — Immunity of the State 
from Liability for Torts of its Employees, 34 Tulane Law Review 222 (1959). 
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in a number of other states—is that 
a claimant, authorized to sue the 
State, has no remedy at all, since 
while he may file his suit, it is sub- 
ject to instantaneous dismissal on ex- 
ception of no cause of action, or on 
the court’s own motion. 


Legislative waiver on these terms 
has aptly been described as merely 
allowing “plaintiffs to visit the court- 
house”. Leflar and Kantrowitz, Tort 
Liability of the States, 29 New York 
University Law Review 1363, 1365 
(1954). 


The tort or contract claimant is 
thus left with no possibility of judi- 
cial determination of his claim.2 


His only recourse is a direct ap- 
peal for funds to the Legislature, 
which has neither machinery nor pre- 
cedents for settlement and evaluation 
of such claims. 


It seems entirely possible that, un- 
der the Duree and Stephens cases, 
garnishment process and tax-refund 
and workmen’s compensation claims 
may be in the same status. 


Presumably to avoid a rash of in- 
junction suits, or because the amend- 
ment to Article III, Section 35, is not 
considered retroactive in application 
to pre-existing legislative waivers of 
immunity, the Collector of Revenue 
has not yet urged the defense of im- 
munity in tax cases, nor have the 
courts supplied it on their own initia- 
tive. This situation could change at 
any time. 


Without going into the legal vali- 
dity of the Supreme Court’s present 
position, it is, as a matter of govern- 


mental policy, entirely out of tune - 


with present - day, forward - looking, 
thinking. 


This situation is subject to change 
only by constitutional amendment; 
and the principal question is as to 
the form the amendment should take. 


In this connection, it may be noted 
that governmental attitudes toward 
the traditional immunity may be 
placed in five general categories:4 


1—Absolute immunity, subject to 
legislative grace, unfettered by 
judical assessment. Louisiana 
now falls in this category, ex- 
cept as to expropriation mat- 
ters, and, for the time being, 
tax-refund and perhaps work- 
men’s compensation and cert- 
ain “proprietary-function” con- 
tract claims. 


2—Legislative authority to waive 
the immunity to the extent of 
permitting judicial or adminis- 
trative evaluation of particular 
claims, subject to subsequent 
legislative appropriations in 
settlement. Louisiana formerly 
fell in this category. Because 
of the traditional liberality of 
the Louisiana legislature, this 
procedure worked fairly well. 
The procedure does, however, 
present danger of political dis- 
crimination among claimants. 


3—Enactment of a general statute 
waiving the immunity in the 
cases, and subject to the excep- 
tions, specified in the statute. 
Examples include the English 
Crown Proceedings Act, 1947, 
and the Federal Tort Claims 
Act, and similar acts in one or 
two states of the Union. This 
solution has not proven entirely 
satisfactory, because of the in- 
variably vague nature of gen- 


* There are indications, in some cases, that sovereign immunity may not exist as to 
claims arising from “proprietary” functions of the State, especially in the case of 
contract claims against “independent” boards. Compare Cobb vs. Louisiana Board of 


Institutions, 229 La. 1, 85 
Board, 216 La. 742, 44 So.2d 841 (1950). 


So.2d 10 (1956), with Texas Company vs. State Mineral 








3“Despite rationale to the contrary, and on a basis of good public morals, any ag- 
grieved person ought to have the same rights against government, state or national, 
whether in contract or tort, at law or in equity, as he has against any private per- 
son. There is no room in a democracy for the theories of divine right of kings, or 
that the state is above the law. Nor is there adequate reason for American states 
to deny the protection of courts to their people in such cases when small nations 
and some countries that are not even democracies grant such rights.’’ Anderson, 
Claims Against States, 7 Vanderbilt Law Review 234, 236 (1954). 


‘This analysis is based on symposiums on aspects of the doctrine of sovereign immu- 
nity at 29 New York University Law Review 1321-1461 (1954), and 7 Vanderbilt Law 
Review 175-270 (1954). See also Note, The Sovereign Immunity of the States, 40 Min- 
nesota Law Review 234 (1956). 
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JUNIOR BAR SECTION officers inducted at the 19th annual meeting in 
Biloxi were (from left) William D. Brown, Monroe, chairman; Curtis R. 
Boisfontaine, New Orleans, vice-chairman, and Gus A. Fritchie, Jr., 
Slidell, secretary. Brown succeeded John W. Haygood, Shreveport, as 


































president. 
eral exceptions from coverage, exempt the state from the same 
and the tendency of the courts responsibility. The objection 
to restrict the coverage, and to would be particularly out of 


place in Louisiana, where the 
State has always traditionally 
discharged its liabilities vol- 


apply the exceptions with an 
uneven hand.5 


4—General waiver of the immun- untarily. 
ity, making the State liable un- 5—Absolute state responsibility for 
der the ordinary rules of gen- damages resulting from state 
eral application. Examples action. This position, which 
include the Federal Tucker and seems to represent the tendency 
Court of Claims Acts (exclud- in France, deriving from the 
ing tort claims), and the New principle that the cost of gov- 
York Court of Claims Act. This ernment should be borne by all 
procedure has proven eminent- alike, has much to recommend 
ly fair and satisfactory in New it, but it is too far-reaching for 
York. The only objection to it acceptance in this country at 
which bears any semblance of this time; although one form of 
logic, is the possibility of large absolute governmental liability 
judgments depleting the treas- —of counties and municipali- 
ury. This objection has no ties for damages resulting from 
merit — emotional judgments mob violence — obtains in 
si Neetgy P bd denying trial several states, including Loui- 
jury; liability insurance is : ‘ 

available; and if individual Re lee Seen: 

citizens are expected to make Categories 2 and 4 thus seem pre- 
good the losses caused by their ferable for consideration. While adop- 
fault, it would be anomalous to tion of a general waiver of immunity 





5 See Developments in the Law, Remedies Against the United States and its Officials, 
70 Harvard Law Review 827, 891-96 (1957). 
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in this State would be a progressive 
step, the Committee has concluded 
that this step should not be advo- 
cated at this time. 

Instead, the Committee proposes a 
constitutional amendment restoring 
the power of the Legislature to waive 
the immunity from liability as well 
as from suit; and a statute establish- 
ing general rules of procedure—serv- 
ice of process on the State, venue, 
method of payment of judgments, etc. 
—for those suits against the State 
and other public bodies for which 
procedural rules have not heretofore 
been established. 

It should be noted that complete 
fiscal control of claims against the 
State and other public bodies is pre- 
served by the provision of the amend- 
ment and of the procedural act, that 
judgments rendered on such claims 
are payable only out of moneys speci- 
fically appropriated for that purpose. 

It should also be noted that the 
proposed legislation provides that 
suits against the State and other pub- 
lic bodies may be brought only in 
Louisiana state courts; and that no 
such suit shall be tried by jury. The 
latter provision is a uniform feature 
of legislative waivers of sovereign im- 
munity, on the theory that it fosters 
uniformity, correctness and reasona- 
bleness in amount of judgments. The 
provision has accordingly been in- 
cluded in the attached draft legisla- 
tion, although the Committee itself 
takes no position as to the advisabil- 
ity of the provision. 

A selected bibliography is also ap- 
pended. 
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Act No. 
Senate (or House) Bill No. — 


A Joint Resolution 


Proposing an amendment to Article 
III, Section 35 of the Louisiana Con- 
stitution, to empower the Legislature 
to waive the State’s immunity from 
suit and from liability, and to waive 
prescription and peremption and the 
defense of res judicata as to certain 
claims. 

Be it Resolved by the Legislature 
of Louisiana, two thirds of the mem- 
bers elected to each house concurring: 


Section 1. There shall be submitted 
to the electors of the State of Louisi- 
ana for their approval or rejection, in 
the manner provided by law, a pro- 
posal to amend Article III, Section 35 
of the Louisiana Constitution, by re- 
vising said Section 35 to read: 

Section 35. The Legislature is 
empowered to waive by special or 
general laws or resolutions, the 
immunity from suit and from 
liability of the State, and of par- 
ishes, municipalities, political sub- 
divisions, public boards, institu- 
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tions, departments, commissions, 
districts, corporations, agencies 
and authorities and other public 
or governmental bodies; and each 
authorization by the Legislature 
for suit against the State or other 
such public body, heretofore and 
hereafter enacted, shall be con- 
strued, and shall be effective and 
valid for all purposes, as of and 
from the date thereof, as a waiver 
of the defendant’s immunity both 
from suit and from liability. The 
Legislature shall, by special or 
general laws or resolutions, pre- 
scribe the procedural rules, in- 
cluding rules of venue and serv- 
ice of process, to govern suits 
against the State and other public 
bodies; the procedure in such 
suits, in the absence of applicable 
procedural rules promulgated by 
the Legislature, to be the same 
as in suits between private liti- 
gants. No judgment against the 
State or other public body shall 
be exigible, payable or paid ex- 
cept out of funds appropriated 
for payment thereof. The Legis- 
lature may waive any prescrip- 
tion or peremption which may 
have accrued in favor of the 
State or other public body, against 
any claim or claims on which suit 
is so authorized; and any prescrip- 
tion or peremption which may 
heretofore have accrued, or which 
would otherwise accrue prior to 
January 1, 1962, against any claim 
against the State or other pub- 
lic body on which suit has here- 
tofore been authorized by the 
Legislature, is hereby waived, 
provided suit on such claim is 
brought prior to January 1, 1962. 
No suit authorized under this 
constitutional provision shall be 
instituted in any court other than 
a Louisiana State court. In the 
case of any such claim on which 
suit has heretofore been author- 
ized by the Legislature, suit on 
which was dismissed on the 
ground that the defendant’s im- 
munity from liability had not 
been waived, another suit on the 
same claim may be filed at any 
time prior to January 1, 1962, 
and such suit shall not be subject 
to the defense of res judicata 
based on the dismissal of the 
prior suit on such claim. 


Section 2. This proposed amend- 


ment shall be submitted to the elec- 
tors of the State of Louisiana, at the 





next election for representatives in 
Congress to be held in the State of 
Louisiana, on the first Tuesday next 
following the first Monday of Novem- 
ber, 1960. 


Section 3. On the official ballot to 
be used at this election, there shall 
be printed: 

FOR the proposed amendment 
to Article III of the Constitution 
relative to empowering the Legis- 
lature to waive the immunity of 
the State and other public bodies 
from suit and from liability. 

And also, 


AGAINST the proposed amend- 
ment to Article III of the Consti- 
tution relative to empowering the 
Legislature to waive the immu- 
nity of the State and other public 
bodies from suit and from lia- 
bility. 

And each elector voting on this 
proposition for so amending the Con- 
stitution, shall indicate his vote rela- 
tive thereto in the manner provided 
by the general election laws of the 
State of Louisiana. 


Act No. 
Senate (or House) Bill No. — 


An Act 


To establish procedural rules of law 
in certain actions against the State 
or other public bodies, and to provide 
a method for payment of judgments 
rendered in such actions. 

Be it enacted by the Legislature of 
Louisiana: 

Section 1. This act applies only to 
suits against the State or other public 
bodies expressly authorized by spe- 
cial or general law or resolution 
passed by the Legislature. 


Section 2. All procedural questions 
arising in suits on claims against the 
State or other public bodies, shall be 
determined, except as the contrary is 
specified in this act, in accordance 
with the same rules of law as in suits 
between private parties. 


Section 3. Suit against the State 
or other public body shall be brought 
in a court which would have jurisdic- 
tion of the action if the defendant 
were a private party (the domicile of 
the State to be deemed the seat of 
government, and the domicile of a 
defendant body having more than 
one office to be deemed its principal 
office), provided that suit against the 
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State or against any other public 
body which performs statewide func- 
tions as an agency of the State, may 
also be brought in the court having 
jurisdiction of the plaintiff’s domicile. 
Any such suit may, for the conve- 
nience of the parties and witnesses, 
in the interest of justice, be trans- 
ferred by the court in which it was 
brought, to any other court of the 
State in which it might have been 
brought, the transferee court to have 
no power to effect another transfer. 
Any such suit brought in an improper 
court, shall not be dismissed for that 
reason, but shall be transferred to the 
proper court. 

Section 4. No suit against the State 
or other public body shall be tried by 
jury. 

Section 5. No suit against the State 
or other public body shall be insti- 
tuted in any court other than a Lou- 
isiana State court. 

Section 6. Citation and process in 
suits against the State shall be served 
on the Attorney General, or on any 
employee in his office above the age 
of sixteen years; and in suits against 
other public bodies, in the manner 
provided by law. 

Section 7. Prescription and per- 
emption on a claim shall be inter- 
rupted by suit against the State or 
other public body when the proper 
defendant is an agency of the named 
defendant, and by suit against an 
agency of the State or other public 
body when the proper defendant is 
the State or such other public body as 
the case may be. 

Section 8. Money judgments ren- 
dered for plaintiffs in such suits shall, 
when executory, be paid by the 
Treasurer if the suit is against the 
State or against any other public body 
which is an agency of the State or 
by the appropriate officer of the de- 
fendant, if the suit is against some 
other public body not an agency of 
the State, upon submission of a copy 
of the judgment certified to be cor- 
rect and executory by the clerk of 
the court which rendered it. No such 
judgment shall be exigible, payable 
or paid except out of funds appropri- 
ated for payment thereof. 

Section 9. This act shall not apply 
to suits for refund of taxes or for 
workmen’s compensation benefits, or 
to proceedings for garnishment of 
wages, all of which shall continue to 
be governed by the laws applicable 
thereto. All laws or parts of laws in 
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conflict with this act are hereby re- 
pealed. 

Section 10. “Other public bodies”, 
as the term is used in this act, in- 
cludes parishes, municipalities, politi- 


cal subdivisions, public boards, insti- | 


commissions, 


departments, 
agencies and 


corporations, 


tutions, 
districts, 


authorities, and other public or gov- 


ernmental bodies of every nature. 

Section 11. 
fect on January 1, 1960; but shall 
take effect only if the amendment to 
Article III, Section 35 of the Louisi- 
ana Constitution, proposed by Senate 
(or House) Bill No.—— of this session 
of the Legislature, shall be adopted 
by the electors. 


II 
RECOMMENDATION 


The Committee on Law Reform 
recommends adoption by the House 
of Delegates of the following reso- 
lution: 

RESOLVED that the Louisiana 
State Bar Association recom- 
mends enactment by the Legisla- 
ture of Louisiana of the two at- 
tached statutes providing for the 
reporting and transcription of the 
proceedings in felony prosecu- 
tions in this State. 

RESOLVED FURTHER that 
the Committee on Law Reform of 
the Association, through its Sub- 
committee on Legislation be, and 
it is hereby, authorized, in the 
name and behalf of the Associa- 
tion, to concur in, or to oppose, 
such amendments to said pro- 
posed statutes as may be offered 
thereto in the course of their leg- 
islative progress. 


Memorandum 


The proposal contemplates that all 
proceedings and testimony shall be 
reported verbatim by a competent re- 
porter, and in event of appeal tran- 
scribed so far as pertinent thereto, in 
all prosecutions for felonies in this 
State. 

While appeals in criminal cases are 
confined to review of questions of 
law alone, it is obvious that few, if 
any, questions of law can properly be 
presented or decided otherwise than 
in the factual context in which they 
arise. Therefore proper determina- 
tion of questions of law requires cor- 
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rect information as to the facts and 
circumstances which were established 
or occurred in the course of the 
criminal trial. 


Under present law, Articles 499 and 
500 of the Code of Criminal Pro- 
cedure, the right to have the evidence 
or the proceedings reported and 
transcribed in criminal cases not only 
does not exist, but is denied except to 
the limited extent of what the trial 
judge considers pertinent and im- 
portant to a particular bill of excep- 
tion. It may be noted, however, that 
as a matter of practice in most, if not 
all, jurisdictions, the district court 
permits the reporting and _ transcrip- 
tion of the entire proceeding when 
requested by the accused and when 
he makes arrangements to pay the 
cost thereof. Such privilege is there- 
fore as a practical matter denied to 
the indigent accused. This denial to 
the indigent accused raises a serious 
constitutional question under the de- 
cision of the Supreme Court of the 
United States in Griffin vs. Illinois, 
351 US 12 (1956). 


However, the principal considera- 
tion behind this proposal is that the 
absence of complete transcripts un- 
der present procedures fails to pro- 
vide an adequate basis for determi- 
nation of appeals in such cases. Since 
the record is not reported as_ the 
events originally transpire, it is nec- 
essary after objection is made to back- 
track and reconstruct the  occur- 
rences which preceded the objection. 
It is only remotely possible that the 
original record of the occurrence and 
the reconstructed record thereof 
would be the same. 


Often the procedural objection is 
leveled at a statement of counsel or 
of the judge in the presence of the 
jury or of acts or conduct alleged to 
influence or prejudice the jury. The 
judge is often required to restate a 
statement or occurrence involving his 
own action for the purpose of the 
record upon appeal, in which circum- 
stance it is only human that he mini- 
mize any error upon his part. There- 
fore without an accurate transcript of 
the occurrences as they transpired, 
the accuracy of the factual premises 
upon which the appellate court at- 
tempts to base its conclusions is often 
doubtful. The uncertainty and the 
inequity is further compounded by 
the rule followed by the appellate 
courts to the effect that in the ab- 
sence of a transcribed record of what 


occurred, the statement of the trial 
judge in his per curiam to the bill of 
exceptions will be accepted as correct. 


It has, from previous discussions 
and investigation of this matter, been 
concluded by this Committee that a 
reporting of the entire proceedings 
in criminal felony cases and the avail- 
ability of a transcript thereof for ap- 
peal purposes, is an urgently needed 
law reform in this State. 


Having so concluded, it is neces- 
sary to consider the problem of ac- 
complishing this end by proper leg- 
islation. The problem is not as sim- 
ple as it may seem at first glance. 

To avoid a multitude of amending 
and enabling acts only two acts are 
proposed to accomplish the end by 
the simplest means. 


The first is in the form of an addi- 
tional section to the Code of Criminal 
Procedure, Title 15 of the Revised 
Statutes, designated as Section 332.2. 
The purpose for selecting this partic- 
ular location in the Code, is to place 
the provisions which would accom- 
plish our purpose among the prelimi- 
nary general statements concerning 
the trial and its incidents. 


The language of the proposed acts 
is fairly simple. The reason for the 
language “or a reporter designated by 
the trial judge,” is that there may 
possibly not be an official court re- 
porter designated in some particular 
judicial district, and other arrange- 
ments may be made by the court for 
reporting its proceedings. 


The second proposed act has as its 
purpose to amend and reenact the 
present RS 15:500 by eliminating the 
restrictions therein now contained 
denying the right of the accused to 
— all evidence taken down at the 
trial. 


In reference to the matter of the 
cost involved and by whom and how 
it will be paid, attention is directed 
to the fact that by the provisions of 
RS 15:529.8, 529.9 and 529.10, it is 
generally provided that all expense of 
the criminal prosecution shall be paid 
by the respective parishes or the City 
of New Orleans, as the case may be. 
This would include the cost of com- 
plete transcripts of proceedings and 
testimony just as it now includes the 
cost of partial transcripts. The latter 
two sections merely have reference 
to the fact that after conviction the 
accused shall pay the cost but shall 
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be required to pay no cost prior to 
conviction. 


Consideration has been given to 
other statutes which are not part of 
the Code of Criminal Procedure but 
which have a direct bearing upon 
this subject matter and to the feasi- 
bility of accomplishing our purpose 
through change or amendment of 
those statutes. The general Court Re- 
porter Statute under which most 
country parishes operate is RS 13:961. 
Generally, it provides for the creation 
and appointment of one or more court 
reporters in each judicial district; 
and, in the statement of their duties, 
directs them to report the testimony 
in certain types and classes of cases 
and fixes the fees to be charged there- 
for. These reporters are paid a fixed 
salary by the parish or parishes of the 
judicial district. The fees they collect 
for the testimony which they take are 
paid into the general fund of the par- 
ishes. As to criminal cases the stat- 
ute directs that the reporters shall be 
required to take down and report the 
proceedings in connection only with 
bills of exception in keeping with the 
provisions of RS 15:500. See RS 
13:961C. It is provided that no fee 
shall be charged for taking such evi- 
dence in connection with bills of ex- 
ceptions or other criminal proceed- 
ings. 


It is probable that by amending 
this particular statute in reference 
only to that portion which deals with 
the duties of reporters to report cer- 
tain parts of criminal proceedings and 
enlarging their duties to meet our 
purposes, we could likewise effective- 
ly accomplish our goal. However, 
this procedure might become quite in- 
volved because, in addition to this 
general statute, there are four or five 
special court reporter statutes apply- 
ing to particular judicial districts. See 
particularly RS 13:962 through 968. 
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It would seem reasonable that the 
mandatory declaration made in our 
proposed general act, together with 
the repealing clause, would be suffi- 
cient to take care of any inconsis- 
tency as to the various Court Re- 
porter Statutes. 

It appears that as to Orleans Par- 
ish, complete transcripts are provided 
through the vehicle of the Court Re- 
porter Statute. See the special stat- 
ute applying to the Criminal District 
Court for Orleans Parish, RS 13:1373, 
under which that court has for some 
years provided a complete transcript 
in criminal cases even while operat- 
ing under the provisions of the Code 
of Criminal Procedure which seemed 
to restrict the right of the accused to 
have such evidence taken down. 

For purpose of uniformity, the 
method and type of reporting of trial 
proceedings has been spelled out in 
language identical (as far as _ perti- 
nent) with that used in Article 372 of 
the proposed new Code of Practice 
dealing with court reporters in civil 
trials. 

Attached hereto are drafts of the 
two proposed statutes, the enactment 
of which it is felt will accomplish the 
recommendations made. 


Act No. 


Senate (or House) Bill No—~—. 
An Act 


To amend Title 15 of the Louisiana 
Revised Statutes of 1950 by adding 
thereto a new section to be desig- 
nated as RS 15:332.2 relative to the 
reporting and transcription of the pro- 
ceedings in certain criminal trials. 

Be it enacted by the Legislature of 
Louisiana: 

Section 1. Title 15 of the Louisiana 
Revised Statutes of 1950 is hereby 
amended by adding thereto a new 
section to be designated as RS 
15:332.2, reading as follows: 

332.2. Proceedings and testimony 
in appealable cases to be reported. 

In all felony prosecutions in the 
District Courts of the State, the entire 
proceedings of the trial and the tes- 
timony shall be taken down and re- 
ported by the official court reporter, 
or a reporter designated by the trial 
judge for that purpose. In such cases 
the reporter shall report verbatim in 
shorthand by stenography or steno- 
type, or by voice recording or any 
other recognized manner when the 
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equipment therefor has been ap- 
proved by the court, all proceedings 
of the trial, including the testimony 
of all witnesses, the other evidence 
introduced or offered, the objections 
thereto, and the rulings of the court 
thereon. 

Should an appeal be ordered or a 
Writ of Review granted, all such por- 
tions of the reported proceedings or 
testimony as may be requested by 
either party shall be transcribed by 
the reporter in such number of copies 
as required by the Appellate Court, 
and filed with the Clerk of Court for 
incorporation in the transcript of ap- 
peal. 

Section 2. All laws or parts of 
laws in conflict herewith are hereby 
repealed. 


Act No. 


Senate (or House) Bill No.—. 
An Act 


To amend and reenact Section 500 
of Title 15 of the Louisiana Revised 
Statutes of 1950 relating to bills of 
exceptions in criminal prosecutions. 

Be it enacted by the Legislature of 
Louisiana: 

Section 1. Section 500 of Title 15 
of the Louisiana Revised Statutes of 
1950 is hereby amended and reenact- 
ed to read as follows: 

500. Circumstances and evi- 
dence to be shown by bill. 

The bill of exceptions must 
show the circumstances under 
which and the evidence upon 
which the ruling complained of 
is based. 

Section 2. All laws or parts of laws 
in conflict herewith are hereby re- 
pealed. 


Ill 
RECOMMENDATION 


The Committee on Law Reform 
recommends adoption by the House 
rs Delegates of the following resolu- 
ion: 

RESOLVED that the Louisiana 
State Bar Association recom- 
mends enactment by the Legis- 
lature of Louisiana, of the at- 
tached statute to permit the es- 
tablishment of Indigent Defend- 
and Boards for provision of im- 
proved legal representation of 
indigent defendants charged with 
a felony. 


RESOLVED FURTHER that 
the Committee on Law Reform of 
the Association, through its Sub- 
committee on Legislation, be, and 
it is hereby, authorized, in the 
name and behalf of the Associa- 
tion to concur in or to oppose, 
such amendments to said pro- 
posed statute as may be offfered 
thereto in the course of its legis- 
lative progress. 


Memorandum 


At the present time, counsel for an 
indigent defendant in Louisiana is 
provided under Article 143 of the 
Louisiana Code of Criminal Pro- 
cedure: 

Whenever an accused charged 
with a felony shall make affi- 
davit that he is unable to pro- 
cure or employ counsel learned 
in the law, the court before whom 
he shall be tried or some judge 
thereof, shall immediately assign 
to him such counsel provided, 
that if the accused is charged 
with a capital offense, the court 
shall assign counsel for his de- 
fense of at least five years’ actual 
experience at the bar. 

Under this provision, two general 
methods have been adopted in prac- 
tice by the district courts. The most 
effective method, from the defend- 
ant’s standpoint, is the appointment 
of an experienced criminal lawyer, 
perhaps assisted by a younger mem- 
ber of the Bar. The other method is 


to assign attorneys in rotation, re- 
gardless of their criminal law expe- 


rience. The first method appears to 
be more prevalent in the cities and 
the second method more prevalent in 
the smaller communities. 

The Committee believes that the 
first method places an unfair burden 
on the uncompensated specialist in 
criminal law who is called upon to 
bear the burden of the government’s 
responsibility to provide counsel for 
indigent defendants. While the sec- 
ond method distributes the burden of 
defense equally among the members 
of the Bar, the Committee believes 
that the defendant would not always 
secure adequate representation, in 
view of the present degree of speciali- 
zation in criminal practice. There are 
other respects in which the present 
system falls short of providing ade- 
quate representation to indigent de- 
fendants. 

The Standing Committee on Legal 
Aid Work of the American Bar As- 
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sociation has this year adopted eight 
criteria of an adequate defender sys- 
tem. Such a system should: 


1—Provide counsel for every in- 
digent person unable to em- 
ploy counsel who faces the 
possibility of the deprivation 
of his liberty or other serious 
criminal sanction; 

2—Afford representation which 
is experienced, competent 
and zealous; 

3—Provide the investigatory and 
other facilities necessary for 
a complete defense; 

4—-Come into operation at a suf- 
ficiently early stage of the 
proceedings to fully advise 
and protect the defendant; 

5—Assure undivided loyalty by 
defense counsel to client; 

6—Include the taking of appeals 
and the prosecuting of other 
remedies, before or after con- 
viction, considered by the de- 
fending counsel to be in the 
interest of justice; 
Maintain in each county in 
which the volume of criminal 
cases requiring assignment of 
counsel is such as to justify 
the employment of at least 
one full-time lawyer to han- 
dle the work effectively, a 
defender office, either as a 
public office or as a quasi- 
public or private organiza- 
tion; and 

8—Enlist community participa- 
tion and responsibility and 
encourage the continuing co- 
operation of the organized 
Bar. 


It is readily apparent that our pres- 
ent system falls considerably short of 
meeting these criteria. In consider- 
ing methods of improvement of the 
present system, the Committee has 
studied the variety of systems in ef- 
fect in other states. A _ substantial 
majority of the states, 35, compen- 
sate counsel for indigent defendants 
in some manner. Of these, none is in 
the South. 

The four methods presently in ef- 
fect for providing counsel to indigent 
defendants are: 

1—Public defender offices, 

2—Voluntary defender offices, 

3—Public-private defender of- 
fices, and 

4—Assigned counsel. 


1—Public Defender Offices: 


The number of public defender of- 
fices has tripled since 1948 to a total of 
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71 offices, mostly in the larger cities, 
The primary criticism of the public 
defender office in other jurisdictions 
is that it may be subject to political 
influences. Its advantages are that 
it is economical where volume is 
large, it can provide expertness equal 
to the prosecution, and the saving 
in procedural delays and other ineffi- 
ciencies help offset the cost. The 
consensus of opinion elsewhere is 
that the effectiveness of the public 
defender office depends upon the 
method of selection. If the appoint- 
ment is political, it should be under 
civil service. Politics can be removed 
to some extent by having the appoint- 
ment made by a board representing 
legal, civil and social welfare in- 
terests in the community. This links 
the office with the best elements of 
the community, and gives the public 
a continuing participation in the ad- 
ministration of justice. 

An idea of the economy of a public 
defender can be gathered from the 
following cost per case figures: 

Boston (voluntary) 

Oakland (public) 

St. Louis (public) $30.00 

New Orleans (voluntary) $22.50 

However, the Committee believes 
that at the present time Orleans Par- 
ish is the only parish which would 
justify the cost of establishing a pub- 
lic defender office, and an informal 
survey by the Committee disclosed 
that the members of the Bar in New 
Orleans appear to be strongly op- 
posed to the establishment of a pub- 
lic defender office in that parish. 


$42.00 


2—Voluntary Defender Offices: 


There are eight voluntary defender 
offices in the United States. These 
are supported by charitable contri- 
butions, and have the great advantage 
of freedom from any political influ- 
ence. In the eyes of national observ- 
ers, one of the best private defender 
offices in the country is our own New 
Orleans Legal Aid Bureau. However, 
the Committee believes that the rep- 
resentation of indigent defendants is 
properly a governmental function, 
rather than an object of charity. In 
addition, it appears that the funds 
available to voluntary defender of- 
fices have not been adequate. 


3—Public-Private Defender Offices: 

In this system the government 
makes a monetary grant to an inde- 
pendent legal aid society to operate 
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a public defender system. The de- 
fender is answerable only to this so- 
ciety, whose policies are set by a 
board of directors. This plan is pres- 
ently in effect in Buffalo and Roches- 
ter, New York. The Committee be- 
lieves that this type of office would 
not be feasible in Louisiana. 


4—Assigned Counsel: 

In a number of states counsel is 
assigned by the Court without any 
organized plan, under various meth- 
ods of compensation, usually admin- 
istered by the Court. This system 
has the disadvantages of our present 
system in Louisiana except that de- 
fense counsel is compensated. 


After considering the experience of 
other jurisdictions, it is the sense of 
the Committee that an improvement 
of the present assigned counsel sys- 
tem is by far the best solution for 
Louisiana. Accordingly, the Commit- 
tee has prepared legislation designed 
to utilize assigned counsel in a plan 
incorporating all of the desired fea- 
tures of an adequate defender system. 
Under this plan, the matter of repre- 
sentation of indigent defendants is 
administered by a local board com- 
posed of laymen and lawyers, subject 
to control by the Court. Counsel are 
assigned by the board from a panel 
of volunteer lawyers established by 
the board to meet the local situation. 
Under this system, representation will 
be provided from the time of arrest 
through appeal, in accordance with 
the local policies of the board. 


The Indigent Defendant Board is 
completely a matter of “home rule” 
from establishment by the parish 
governing authority through financ- 
ing to everyday operation. If some 
parishes do not have the funds at 
the present time to compensate coun- 
sel, the Act provides that the parish 
may at least allot funds for expenses 
incurred in preparation and trial. If 
desired by the parish governing au- 
thority, in the interest of fairness and 
to assure competency of counsel, 
compensation may be paid defense 
counsel. 


The Committee believes that the 
recommended Act is flexible, practi- 
cal, and beneficial to the administra- 
tion of justice. However, the pro- 
posed defender system, like any other, 
would ultimately have its effective- 
ness measured by the interest, energy 
and good faith contributed by the 


people who take part in its adminis- 
tration. 


Act No. 
Senate (or House) Bill No—. 


An Act 


To provide for the establishment of 
Indigent Defendant Boards to afford 
legal representation of indigent per- 
sons charged with a felony, and to 
provide for the composition, powers 
and duties of Indigent Defendant 
Boards. 

Be it enacted by the Legislature of 
Louisiana: 

Section 1. In any parish the parish 
governing authority may establish an 
Indigent Defendant Board which shall 
have the duty of providing adequate 
legal representation of indigent per- 
sons charged with a felony. 

Section 2. The Indigent Defendant 
Board shall be composed of five quali- 
fied voters of the parish appointed by 
the parish governing authority for 
such terms as the parish governing 
authority may fix, not to exceed three 
years each. At least one, but not 
more than three, of the Board mem- 
bers shall be an attorney licensed to 
practice in this State. The members 
of the Indigent Defendant Board shall 
serve without compensation. 

Section 3. The Indigent Defendant 
Board shall establish and maintain a 
panel of volunteer attorneys licensed 
to practice in this State from among 
whom the Board shall furnish coun- 
sel to defend indigent persons charged 
with a felony. Where the accused 
is charged with a capital offense, the 
attorney furnished by the Board shall 
have at least five years actual experi- 
ence at the Bar. 

Section 4. The parish governing 
authority may provide funds to the 
Indigent Defendant Board for pay- 
ment of necessary expenses incurred 
in preparation and trial of cases un- 
dertaken by the Board, and for pay- 
ment of reasonable compensation to 
counsel for indigent defendants. 

Section 5. The Indigent Defendant 
Board shall adopt reasonable rules 
and regulations to carry out its duties, 
including provisions for 

(1) The assurance of prompt, ef- 
fective representation of eligible 
persons at every step of the pro- 
ceedings following arrest. 

(2) The selection of counsel to 
serve on the defender panel and 
to serve in individual cases. 
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(3) The determination of rea- 
sonable compensation to counsel 
where funds are available. 

(4) The determination of in- 
digency of the accused. 

Section 6. The attorney who un- 
dertakes the representation of an ac- 
cused through the Indigent Defend- 
ant Board shall counsel and defend 
the accused at every state of the pro- 
ceedings thereafter, and shall prose- 
cute any appeals or other remedies 
before or after conviction that he con- 
siders to be in the interest of justice. 


Section 7. Whenever an accused 
charged with a felony shall make an 
affidavit that he is unable to procure 
or employ counsel learned in the 
law, as provided in Title 15, Chapter 
1, Section 143, of the Revised Statutes 
of 1950, the Court shall refer the ac- 
cused to the Indigent Defendant 
Board, if such Board be established 
in the parish, and the Board shall pro- 
vide for representation of the accused 
by counsel in accordance with this 
act, unless the Board considers that 
the accused is not indigent. If the 
Board fails to provide counsel within 
seven days after referral of the case 
by the Court, the Court shall appoint 
qualified counsel to represent the ac- 
cused. 


Section 8. If the Board considers 
that an accused referred to it by the 
Court is not indigent, the Board may, 
by summary process, present evidence 
of the means of the accused. If the 
Court finds that the accused is not 
indigent, the Board shall be relieved 
of further duty in the case. 

Section 9. Upon application of the 
accused or upon its own motion, the 
district court having jurisdiction may, 
in its discretion, appoint an attorney 
to represent the accused other than 
the attorney designated by the Board 
under its regulations. 


IV 
RECOMMENDATION 


The Committee on Law Reform 
recommends adoption by the House 
of Delegates of the following reso- 
lution: 

RESOLVED that the Louisiana 
State Bar Association recom- 
mends enactment by the Legis- 
lature of Louisiana of the at- 
tached act amending RS 13:3049 
to provide for payment of per 
diem and mileage fees to jurors 
in civil cases (outside of Orleans 
Parish) who attend court but are 
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not selected to serve on a jury, 
and to increase the jurors’ mile- 
age fee (outside of Orleans Par- 
ish) from five to seven cents. 

RESOLVED FURTHER) that 
the Committee on Law Reform 
of the Association, through its 
Sub-committee on Legislation, be, 
and it is hereby, authorized, in the 
name and behalf of the Associa- 
tion to concur in, or to oppose, 
such amendments to said pro- 
posed act as may be offered 
thereto in the course of its legis- 
lative progress. 


Memorandum 


At the present time jurors who are 
summoned as part of a panel of civil 
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jurors, are not compensated unless 
they actually serve on a jury, This 
results frequently in jurors in the 
country making a round trip of as 
much as sixty miles each day for five 
days, without compensation for their 
time or expenses. 

The proposed act simply proposes 
to allow such jurors the usual mileage 
fee and a per diem fee of $3.00 for 
those days when they do not serve. 

The act also increases the mileage 
fee for all jurors from five to seven 
cents. 


Act No. 
Senate (or House) Bill No.—. 


An Act 


To amend and reenact Section 3049 
of Title 13 of the Louisiana Revised 
Statutes of 1950 relative to the com- 
pensation of jurors. 

Be it enacted by the Legislature of 
Louisiana: 

Section 1. Section 3049 of Title 13 
of the Louisiana Revised Statutes of 
1950 is hereby amended and reenact- 
ed to read as follows: 

3049. Duty to attend; penalty 
for delinquency; compensation; 
certificate of attendance. 

Every person selected and sum- 
moned shall attend as a juror or 
talesman punctually and for the 
time for which he is selected. The 
District Judge may enforce his 
attendance by imposing a fine on 
the delinquent juror of not more 
than fifty dollars or imprison- 
ment in the parish jail for not 
more than three days, or both, 
in his discretion. The jurors who 
attend and serve shall be en- 
titled to demand and receive from 
the parish treasury eight dollars 
for each day’s attendance of 
court, and seven cents for each 
mile necessarily traveled in go- 
ing to and returning from the 
court house, but only one charge 
shall be made for mileage each 
way. 

Civil jurors who attend but do 
not serve shall be entitled to the 
same mileage fee, and shall be en- 
titled to demand and receive 
from the parish treasury three 
dollars for each day’s attendance 
of court. 

Grand jurors shall be entitled 
to the same mileage and shall be 
entitled to demand and receive 





from the parish treasury twelve 
dollars for each day’s attendance 
of court. The several clerks of 
the district court, upon the de- 
mand of each such juror, at the 
close of his term of service, shall 
issue to him a certificate of at- 
tendance, countersigned by the 
district judge, for the amount to 
which he may be entitled. The 
district judge may direct the pay- 
ment of the accrued mileage and 
per diem of grand jurors at any 
time during their term of service. 


Section 2. All laws or parts of 
laws in conflict herewith are 
hereby repealed. 


Vv 
RECOMMENDATION 


The Committee on Law Reform of 
the Louisiana State Bar Association, 
through its Sub-committee on Legisla- 
tion, while recognizing that the pro- 
posed new workmen’s compensation 
act has a number of meritorious fea- 
tures, recommends adoption, by the 
House of Delegates of the Association, 
of the following resolution, authoriz- 
ing the Committee on Law Reform, 
through this Sub-committee, in the 
name and behalf of the Association, 
to oppose the proposed new act, on 
the primary ground that it would 
substitute administrative for judicial 
administration of workmen’s compen- 
sation claims: 


BE IT RESOLVED by the 
House of Delegates of the Louisi- 
ana State Bar Association that, 
while recognizing that the pro- 
posed new workmen’s compensa- 
tion act has a number of meri- 
torious features, the Committee 
on Law Reform of the Associa- 
tion, through its Sub-committee 
on Legislation, be, and is hereby, 
authorized, in the name and be- 
half of the Association, to oppose 
the proposed new act, on the pri- 
mary ground that it would sub- 
stitute administrative for judicial 
administration of workmen’s com- 
pensation claims. 


VI 
RECOMMENDATION 


The Committee on Law Reform of 
the Louisiana State Bar Association, 
through its Sub-committee on Legis- 
lation, while favoring reduction of 
the mandatory retirement age for 
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judges from 80 to 75, recommends 
adoption, by the House of Delegates 
of the Association, of the attached 
resolution authorizing the Committee 
on Law Reform, through this Sub- 
committee, in the name and behalf 
of the Association, to give further 
study to the other provisions of the 
proposed constitutional amendment 
to revise existing provisions as to re- 
tirement of judges, and to report its 
recommendations in that regard to the 
House of Delegates at an early date: 
BE IT RESOLVED by the 
House of Delegates of the Louisi- 
ana State Bar Association that, 


Louisiana State Bar Association 











while the mandatory retirement 
age for judges should be reduced 
from 80 to 75, the Committee on 
Law Reform of the Association, 
through its Sub-committee on 
Legislation be, and is hereby, au- 
thorized, in the name and behalf ; 
of the Association, to give further : 
study to the other provisions of 
the proposed constitutional 
amendment to revise existing 4 
provisions, as to retirement of 
judges and to report its recom- 
mendations in that regard to the 
— of Delegates at an early 
ate. 


~- 


Section Officers — 1960-61 


Junior Bar 


William D. Brown, Chairman, 
Monroe 

Curtis R. Boisfontaine, Vice-Chairman, 
New Orleans 

Gus A. Fritchie, Jr., Secretary, 
Slidell 


Insurance, Negligence & 
Workmen’s Compensation Law 
Howard B. Gist, Jr., Chairman, 
Alexandria 
Oliver P. Stockwell, Vice-Chairman, 
Lake Charles 
Felicien P. Lozes, Secretary, _- 
New Orleans 


International, Comparative 
& Military Law 
Paul M. Hebert, Chairman, 
Baton Rouge 
James I. McCain, Vice-Chairman, 
New Orleans 
Fred W. Jones, Secretary, 
Ruston 


Labor Relations 
Fred J. Cassibry, Chairman, 
New Orleans 
Fred H. Sievert, Jr., Vice-Chairman, 
Lake Charles 
Victor H. Hess, Jr., Secretary, 
New Orleans 


Taxation 
Robert McL. Jeter, Jr., Chairman, 
Shreveport 
A. Leon Hebert, Jr., Vice-Chairman, 
Baton Rouge 
Hoffman F. Fuller, Secretary, 
New Orleans 
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Trust Estates, Probate & i 
Immovable Property Law 


Alvin B. Rubin, Chairman, 
Baton Rouge 
Thomas E. Stagg, Jr., Vice-Chairman, | 


weengsenenes 


Shreveport 
Stephen P. Coco, Secretary, 
Jennings 


Judicial Administration 
Louis H. Yarrut, Chairman, 
New Orleans 
Minos D. Miller, Jr., Vice-Chairman, 
Jennings 
Percy E. Brown, Secretary, 
Arcadia 


Mineral Law 
Vance Plauche, Chairman 
Lake Charles 
A. Dixon Carroll, Vice-Chairman, 
Shreveport 
Walter G. Arnette, Secretary, 
Jennings 


Criminal Law 


Michael E. Culligan, Chairman, 
New Orleans 

Jack L. Simms, Vice-Chairman, 
Leesville 

Thompson L. Clark, Secretary, 
St. Joseph 


Local Bar Organizations 


R. W. Farrar, Chairman, 
Lake Charles 

D. Cameron Murchison, Vice-Chairman, 
Alexandria 

Marc Dupuy, Jr., Secretary, 
Marksville 
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Announcing a 
RECEPTION AND BANQUET 
honoring 
CHIEF JUSTICE JOHN B. FOURNET 
on the occasion of his 
TWENTY-FIFTH ANNIVERSARY 


AS A MEMBER OF THE SUPREME COURT OF THE 
STATE OF LOUISIANA 


to be held at 
THE ROOSEVELT HOTEL, NEW ORLEANS 
October 3, 1960 
ocktails 7:00 P.M. Dinner 8:00 P.M. 
in members of the bar from various locations throughout the state have 


taken the arrangements for this occasion. 
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